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POLES AND WIRES IN THE STREETS FOR THE 
ELECTRIC RAILWAY. 


OT without challenge have all the appliances of the witches’ 
“broomstick train” been set up in so many of our cities 
during the past few years. It is not the return of the witches, 
however, that troubles the practical people of this present time, 
but rather the setting up of a row of innocent poles in the streets 
and stretching a wire overhead charged with the electric current. 
It is not “ the black cat’s purr as the train goes by,” nor even the 
gleam of the old hag’s wicked eye, but rather the obstruction of 
travel by the poles, or the effect of the current in the wire on 
conversation by telephone, that leads to applications for injunction 
against the use of the electric railway. 

Whatever the reason, it is true that the new mode of propelling 
street cars has given the courts a new subject for discussion and 
has produced, already, a whole line of legal decisions of greater 
or less authority. It seems likely that the witches have come to 
stay, and that they will soon infest the whole country, and it 
may be interesting to see how the courts are dealing with them 
again after a rest of “a couple of hundred years or so.” It is 
quite safe to say that the courts will not attempt to meddle again 
with the witches themselves; but, without stopping to inquire 
whether Dr. Holmes has told us truly “where was the motor 
that made it go,” the courts will deal rather with the questions 
by what right these poles and wires are put up in the streets, 
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whether these new appliances are an additional burden on the 
land, and whether this powerful current shall be allowed to inter- 
fere with our conversations over the telephone. 

It may be interesting to refer to some of the recent decisions on 
these three questions, and, as many of the cases are not yet re- 
ported, an account of them may prove useful to persons engaged 
in the controversy on either side. 

(1.) The question by what authority such use may be made of 
the public streets is not new, and is governed entirely by decisions 
relating to similar uses of the streets. It is only necessary, there- 
fore, to allude to the general rules on the subject, and to refer to 
the text-books where the matter is discussed. 

It is well settled that the use of the streets belongs to the 
public at large as distinguished from the municipality, that the 
Legislature represents the public, and that the municipality has no 
control over the streets except what is given to it by the Legis- 
lature, either expressly or by implication.! 


The Legislature has (in the absence of constitutional restraint, and 
subject to the property rights and easements of the abutting owner) 
full and paramount authority over all public ways and public places.” 


From this it follows that 


The authority of municipalities over streets and the uses to which 
they may be put depends entirely upon their charters or the legislative 
enactments applicable to them.’ 

The public easement in the highways is vested in the public, and 
can be divested by nothing short of an exercise of sovereign power. 
The Legislature, representing the public, may release the public right 
by vacating the highway, may modify the public use by granting a 
right to use the highway for a horse railroad, or may restrict the public 
use by granting a right to erect poles and other obstructions in the 
highway. What the Legislature can thus do, it may delegate 
authority to do. . . . No reason appears why all such authority 
possessed by the Legislature may not be thus delegated. But the 


delegation of such power must plainly appear either by express grant 
or by necessary implication.* 





! State, Hoboken Land Imp. Co., pros., v. Hoboken, 35 N.J. L. 208. 

*2 Dill. Mun. Corp., 4th ed., § 656 (518), and cases cited. 

3 2 Dill. Mun. Corp., § 680 ($38). 

* Per Magie, J., in Domestic Tel. & Teleph. Co, v. Newark, 49 N. J. L. 344-346 (1887). 
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City charters usually confer upon the municipal government 
general power to control and improve the streets, and under this 
power it has been held that cities may authorize them to be used 
for many purposes of public convenience other than travel or 
transportation. They may do all acts appropriate and incidental 
to the beneficial use of the streets by the public not inconsistent 
with the free use of them for travel. They may cut down trees, 
may change the grade, and may lay down sewers and drains.) 
They may construct a public cistern,? although this is not undis- 
puted? They may provide for lighting the city, and for this pur- 
pose may put up lamp-posts; and it has been held that for this 
purpose they may contract with others to supply the city with 
gas, and use the streets to do so.* The laying of water-pipes rests 
upon the same principle ;° but in England the right to lay down 
gas-pipes in the highways can only be conferred by legislative 
authority ;° and the same is true in America of country highways.’ 
The authority must be purely incidental to and in furtherance of 
the right to control the streets.® 

But in none of these cases can a municipality grant an exclusive 
franchise or permanent privilege, and it is because many of these 
grants are to a certain extent exclusive that special legislative 
authority is required to give full effect to them.’ 

The right to operate an ordinary steam railroad in the streets 
cannot be granted bythe city;'® and it is generally held that a 
telegraph or telephone line imposes a new burden, and cannot be 
authorized by the municipality alone." With respect to horse 





12 Dill. Mun. Corp., 4th ed., § 689 (542); Traphagen v. Jersey City, 29 N. J. 206, 
446; Michener v. Philadelphia, 18 Pa. St. 535; McKevitt v. Hoboken, 45 N. J. L. 482. 

® West v. Bancroft, 32 Vt. 367. 

3 Dubuque v. Maloney, 9 Iowa, 450. 

‘State v. Cinc. Gas Light & C. Co., 18 Ohio St. 262 (1868); Indianapolis v. Indian- 
apolis Gas Light Co., 66 Ind. 396; 2 Dill. Mun. Corp., § 692 (547). 

® 2 Dill. Mun. Corp., § 697 (551). 

® Queen v. Charlesworth, 16 Q. B. ror2, 

7 Bloomfield & R. N. Gas L. Co. v. Calkins, 62 N. Y. 386; Sterling’s Appeal, 111 Pa. 
St. 35. 

8 Richmond Co. Gas Light Co. v. Middletown, 59 N. Y. 228; Dodge v. Davenport, 
57 Iowa, 560. 


* See Dill. Mun. Corp., § 691 (546), note; § 693 (547), § 694 (549), and cases 
cited. 

10 2 Dill. Mun. Corp., § 705 (558). 

™ State, Domestic Teleg. & Teleph. Co., pros., v. Newark, 49 N. J. L. 344; Dill. 
Mun. Corp., § 698 (552), and note. 
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railroads there is some difference of opinion. Judge Dillon says 
(sects. 717 and 725) that the power must come from the Legis- 
lature, but that the ordinary powers are often ample enough to 
authorize cities to allow the streets to be used for local travel by 
means of such railroads, but they cannot confer corporate fran- 
chises nor authorize taking of tolls. It was decided in New York, 
in 1856, that an exclusive right could not be thus granted; but on 
the question whether the municipality might, by a mere license, 
revocable at pleasure, authorize persons to build such a railroad 
the judges were divided.! The New Jersey Supreme Court said, 
in 1872, that the power had never been exercised in that State 
under a mere grant of power to regulate streets, and that the 
attempt to assert it would doubtless provoke the most determined 
resistance.” 

It is certainly true that the right to operate a horse railway is a 
privilege giving the cars the preference in the right of way over 
other vehicles, so that a line of omnibuses, for example, will not be 
allowed to run regularly upon the tracks to the injury of the busi- 
ness ;° and although it is well settled that horse railroads are a 
legitimate use of the streets for public travel, it is usually con- 
sidered necessary to have special legislative authority to operate 
a line with all the privileges which are generally required. 

Whether an electric railway stands on the same footing with a 
horse railway, or is rather to be classed with a steam railway, 
depends on the question whether it is a new use of the street for a 
different purpose, and imposes a new burden on the land, and these 
questions will be discussed with reference to the right of the adjoin- 
ing owner to compensation; but before coming to that it may be 
said that whether or not the municipality has a right to authorize 
a change of motive-power, it is certain that the Legislature has 
such right, and also that if the electric railway is, in fact, a 
street railway, the Legislature may confer power to use electricity 
under a general grant of power to operate and maintain a street 





1 Davis v. New York, 14 N. Y. 506. 

2 State, Montgomery, pros., v. Trenton, 36 N. J. L. 79-83. See also Atty. Gen. v, 
Metrop. R.R. Co., 125 Mass. 515; Stanley v. Davenport, 54 Iowa, 463; Hinchman z. 
Paterson Horse R.R. Co., 17 N. J. Eq. 75; Jersey City & Bergen R. Co. v, Jersey City & 
Hoboken Horse R.R. Co., 20 N. J. Eq. 61; Sixth Ave. R.R. Co. v. Kerr, 45 Barb. 138; 
Galbreath v. Armour, 4 Bell, App. Cas. 374; Boston v. Richardson, 13 Allen, 146; 
Sears v. Marshalltown St. R’y Co., 65 Iowa, 742; Redfield on Railways, 3d ed., p. 317. 

® Camden Horse R.R. Co. v. Citizens’ Coach Co., 31 N. J. Eq. 525. 
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railway, provided only that the use of the new power does not so 
change the character of the railroad as to abuse the privilege of 
the use of the streets and create a public nuisance. This was held 
in a recent and well-considered case in New Jersey.' The com- 
pany was organized under a general law for the formation of 
companies to operate street railways for the transportation of 
passengers; no special motive-power was mentioned. Vice- 
Chancellor Van Fleet, referring to this fact, said: — 


Hence under the general grant of power to maintain and operate a 
street railway, it would seem to be clear that a corporation organized 
under this statute takes, by necessary and unavoidable implication, a 
right to use any force in the propulsion of its cars that may be fit and 
appropriate to that end, which does not prevent that part of the public 
which desires to use the streets according to other customary methods 
from having the free and safe use thereof. 


And it was held that the company was entitled to use electricity 
conveyed by overhead wires. There was, in fact, another statute 
distinctly authorizing the use of electric motors, with the consent of 
the city, which had been given; but the Vice-Chancellor said that 
even without this the general grant was sufficient, if it appeared 
that electricity could be used without preventing the free and safe 
use of the street by other means of transportation. 

(2.) Supposing a franchise to have been obtained from the 
proper authority forthe use of electricity, and to place poles and 
wires in the streets to carry this current, the question remains, 
whether this is such a new use of the streets as to impose a new 
burden upon the lands and to involve the payment of compensa- 
tion to the abutting owners. 

Judge Dillon, in the last edition of his book on Municipal Cor- 
porations (2 Dillon, Mun. Corp., § 734 c, note), refers to a recent 
case in Rhode Island, decided while his book was in press, in which 
it was held that the erection of poles in the streets, with wires for 
the purpose of propelling street cars by electricity, did not en- 
title the owner to compensation.? The company had authority 
from the Legislature to use steam, horse, or other power, as the City 
Council might from time to time direct; and the Council had given 
permission to use electricity, with poles and wires. On an applica- 





1 Halsey v. Rapid Transit Ry. Co., Dec. 6, 1890, 20 Atl. Rep. 859. 
* Taggart v. Newport Street Railway Co., Jan. 25, 1890, 19 Atl. Rep. 326, 
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tion by an owner of abutting land for injunction, the Supreme Court 
held that, since there was no change in the mode of using the streets, 
but only in the motive-power, there was no additional servitude. 
The court distinguished this case from those relating to telegraph 
and telephone wires, by saying that these are not used_to facilitate 
the use of the streets for travel and transportation, ‘‘ whereas the 
poles and wires of the railroad company are directly ancillary to 
the uses of the street as such, in that they communicate the power 
by which the cars are propelled.” Judge Dillon throws discredit 
upon this decision by saying, ‘ The distinction last mentioned is 
so fine as to be almost impalpable, and it suggests serious doubts 
whether both conclusions are sound and reconcilable. The gen- 
eral subject awaits further development and settlement.” 

This remark was made less than a year ago, and the subject 
is already being rapidly developed, and must soon reach a settle- 
ment. The law must follow close upon the progress of inventions, 
and the application of electricity to street railroads is being made 
so quickly and so generally that the conclusions of the law in 
regard to the use of the new power cannot be long delayed. 

It is, of course, too soon yet to attempt in an article in a 
magazine to say how the questions will be settled by the general 
concurrence of decisions or by the weight of authority, but we 
may consider some of the principles involved in the discussion, 
and refer to the cases which have been decided in various courts 
since this remark of Judge Dillon’s upon the case determined in 
Rhode Island last February. 

It is hard to tell whether Judge Dillon means to suggest that 
the courts were mistaken in holding that the telegraph and the 
telephone do not come within the natural and proper uses of 
the street, or whether he thinks that it is going too far to allow the 
electric railway. It may well be that the distinction between the 
telegraph and the railway is not sound, and yet that the railway is 
a proper use of the street. Whether both are to be included 
in the same class depends a good deal on the breadth of the view 
that is taken of the proper uses of a street. If these are confined 
to travel and transportation, then the railway may be included, 
while the telegraph is left out; but if the use of the street 
is to provide for communication, then it would seem to be just 
as well to send messages along it upon wires arranged for the 
purpose, as to send them on by men on horseback, or in heavy 
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wagons carrying the mails. It has been held in Massachusetts and 
Missouri that the telegraph is not a new burden upon the streets; ! 
and in the numerous cases in which it is held otherwise it 
was so held upon the ground that the telegraph and telephone are 
not used to facilitate public travel, and that if they do transmit in- 
telligence, they doso by a method so different from the ordinary 
use of the streets as not to come within the public easement.” 

In Virginia the Court of Appeals has recently decided that the 
right acquired by the public in the condemnation of a highway 
is only the right of the public to pass along it, and that the untaken 
parts, being private property, cannot be occupied by telegraph 
poles without compensation.® 

In New Jersey the decisions rest partly on a statute providing 
for compensation.‘ On the whole it is safe to say that these 
decisions against the use of the streets for the telephone and tele- 
graph are not sufficient to determine the question of the use of 
the streets by the electric railway, and whether the distinction 
drawn in the Rhode Island case is sound or not, the question of 
the use of the electric railway must be decided by itself. 

The question is, whether the poles and wires and the street 
railway operated by electricity constitute a new burden upon 
land. It is a street railway operated by a new motive-power and 
with new appliances, but for the same purposes as a horse railway. 
It is important, therefore, to see whether a horse railway is con- 
sidered an additional burden, and, if not, whether the electric 
railway has the same characteristics as those which make the 
horse railway a proper use of the street, or is to be classed rather 
with the ordinary steam railroad which has been held to impose 
an additional servitude. 

There is a very general agreement of authorities, with some 
difference of opinion in New York, that the use of a street for a 
horse railroad is a legitimate use of it for public travel consistent 
with the purposes for which it was laid out, and does not impose a 
new burden upon the land. In New York a distinction is made 





Pi Pierce v. Drew, 136 Mass. 75. Julia Building Assoc. v. Bell Teleph. Co., 88 Mo., 
258. 

? Dill. Mun. Corp., §698-698 a., note citing cases. Lewis Em. Dom., secs. 131,226 
and cases. Halsey v. Rapid Transit R’y Co., 20 Atl. Rep. 859-864 per Van Fleet V. C. 

3 Western Union Tel. Co. v. Williams, Mar. 27, 1890, 11 S. W. Rep. 106. 

‘Broome v. N. Y. & N. J. Teleph. Co., 42 N. J. Eq. 141; Roake v. Am. Teleph. Co. 
41 N. J. Eq. 35. 
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between cases in which the fee of the street is in the abutter and 
those in which the fee is in the city; but this distinction is not 
generally approved, and it seems to be accepted that in either case 
a horse railroad authorized by statute is not inconsistent with the 
rightful uses of a street... Mr. Lewis, in his recent work on 
Eminent Domain, says: — 


It has been determined in numerous decisions, and without dissent, 
except in New York, that the use of the street by a horse railroad con- 
structed and operated in the ordinary manner falls within the purpose 
for which streets are established, and, consequently, that for any damage 
resulting from such use to the abutting owner he can recover no 
compensation, whether the fee is in the public or not.? 


Mr. Lewis, however, goes on to say that in his own opinion, 
although the difference between the ordinary horse railway and 
the ordinary steam railway is obvious, yet the difference is only 
one of degree. The essential characteristic of both roads is that 
an exclusive franchise is granted in the soil of the street, and that 
if the principle of the horse railroad cases is sound, then a street 
may be so filled with tracks as practically to exclude all other 
travel and traffic from the streets.? The law, however, is settled by 
the great weight of authority that the street railway is not in itself 
an additional burden, and the proviso is that it shall leave the land- 
owner free right of use and of access to his land. Judge Cooley, 
in his work on Constitutional Limitations (sect. 688), says: — 


When land is dedicated for a street, it is unquestionably appropri- 
ated for all the ordinary purposes of a street, not merely for the pur- 
poses for which such streets were formerly applied, but those demanded 
by new improvements and new wants. Among these purposes is the 
use of heavy carriages which run upon a grooved track ; and the appro- 
priation of important streets in large cities for their use is not only a 
frequent necessity which must be supposed to have been contemplated, 
but it is almost as much a matter of course as the grading and paving. 


Judge Dillon and Mr. Mills reach the same conclusion.* 





? Hussner v. Brooklyn City R.R. Co., 114 N. Y. 433, 11 Am. St. Rep. 679. 

2 Lewis, Em. Dom., sect. 124. 

3 See also the dissenting opinion of Earl, J., in Story v. N. Y. El. R.R. Co., 90 N. Y. 
179-189. 

* Mills on Em. Dom., sect. 205; 2 Dill. Mun. Corp, § 722. But if a street railway is 
laid along the margin of the sidewalk so as to disturb the grade, and so as to be in fact 
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It is equally well settled that the ordinary steam railroad, as now 
conducted, is not within the purposes for which a street is dedi- 
cated, and does impose an additional burden upon the abutting 
owner. 

The same cases which allow the horse railroad to be within the 
proper uses of a street declare that the steam railroad is not.* 
The reason for the distinction is not the motive-power, but the 
mode of using the streets, the purpose for which the cars are used, 
and the effect of using them upon the other and ordinary uses 
of the streets, and upon the use of the adjoining land. Chancellor 
Green, in Hinchman v. Paterson Horse R.R. Co.,® said the use of 
land for a steam railway and the use of it for an ordinary high- 
way were almost wholly inconsistent with each other, but with 
respect to the street railroads used as a part of the highway and 
in connection with it, he said the use of the land is almost identical 
with that of the ordinary highway, and went on to show that the 
use of the railroad could not interfere with the land-owner in the 
use of his property any more than an ordinary highway. 

Chancellor Zabriskie, in Jersey City & Bergen R. Co. v. Jersey 
City & Hoboken Horse R. Co.,‘ referred to this and many other 
cases distinguishing street railroads from the ordinary railroads 
operated by steam. He said that steam railroads did not afford 





an obstruction to the convenient access to the complainant’s house, compensation must 
be paid. Street Railway v. Cumminsville, 14 Ohio St. 524; Railway Co. v. Lawrence, 
38 Ohio St. 41. In Mississippi it has recently been held that a horse railroad is a new 
burden and entitles the abutter to compensation. Theobold v. Louisville, etc., R’y Co., 
66 Miss. 279, 14 Am. State Rep. 564, Apr., 1889. For cases on horse and steam rail- 
ways in streets, see notes 14 Am. St. Rep. 569, and 11 Am. St. Rep. 682; 36 Am. 
and Eng. R. Cas., n. 9; 38 2did. 452, n., 468, n.; 4 Sawyer, Rep. Ann. 623, n.; 32 Am. 
and Eng. R. Cas. 351, n. For an article on the right to construct and operate an elevated 
steam railroad on the other side of the street, see 27 Am. Law Reg. N.S. 1; and see also 
Penna. R.R. Co, v. Lippincott, 116 Pa. St. 472. 

12 Dill. Mun. Corp., 4th ed., § 722, and cases cited; Lewis on Em. Dom., sect. 636; 
The People v. Kerr, 27 N. Y. 188 (1863); Craig v. Rochester City & B. R.R. Co., 39 
N. Y. 404 (1868); Kellinger v. Forty-Second St., etc., R.R. Co., 50 N. Y. 206; Story z. 
N. Y. El. Ry. Co., 90 N. Y. 122; Lahr vw. Met. El. Ry. Co., 104 N. Y. 268; Reichert v. St. 
Louis & S. F. R. Co., Arkansas, June, 1889, 5 Lawyer’s Rep. Ann., 1883, referring to 
many cases. 

* Hinchman v. Paterson Horse R.R. Co., 17 N. J. Eq. (2 C. E.G.) 75; Jersey City 
& Bergen R. Co. v. Jersey City & Hoboken Horse R. Co., 20 N. J. Eq. (5 C. E. G.) 61; 
2 Dill. Mun. Corp., §§ 725 (576), 722 (573); Hobart v. Milwaukie City R. R. Co., 27 
Wis. 194 (1870); s.c. 9 Am. Rep. 461; Ford v. Chicago & N. W.R.R. Co., 14 Wis. 616; 
Springfield v. Conn. River R.R. Co., 4 Cush. 63. 

317 N.J. Eq. 75. *20N. J. Eq. 61. 
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access to the land along which they pass, and that the land-owner 
whose land was taken acquired more of the benefits of a public 
highway to his land from the use of land for such a railroad, but 
that in the case of street railroads it was different. In general, he 
said :— 


The cars will stop in front of every door, and convey persons 
from any one point on their line to any other to which they may 
desire to go, and the great use or advantage of them is to those 
whose property is taken for the street and whose lands adjoin it. 
- « «+ They are but means of using the public streets to a greater 
advantage for the very purposes for which they were laid out, free and 
quick transit from one part to another; they are the best and cheapest 
mode yet devised, and they do not hinder the use of the rest of the 
street for public travel, and hardly, and in a very small degree, ob- 
struct travel on the part occupied by the tracks except the few inches 
used for the iron rails. 


And it was held that the State, or those to whom it has delegated 
the authority, has the right to set apart a certain portion of the 
street for a street railroad, if that road is to accommodate the 
public travel for which the street was designed. 


It is worthy of note that before it was learned by experience that 
the use of the steam railroad in the streets was in fact exclusive, 
and was not consistent with the ordinary uses of a street, it was 
held in New Jersey that even this was only a new mode of travel 
to which the streets might be devoted. Chancellor Williamson, in 
his remarkable judgment in Morris & Essex R.R. Co. v. Newark,! 
in 1855, said: — 


While [the land] is preserved as a common public highway, the use of 
it does not belong to the owner of the fee any more than to any other 
individual of the community. The Legislature, therefore, does not, by 
permitting the company to use the public highway in common with 
the public, take away from the land-owner anything that belongs to 
him. It is not a misappropriation of the way. It is used in addition to 
the ordinary mode, in an improved mode for people to pass and repass. 


It was only when it was found that the steam railroad running 
through a town was not a mode of using the streets for travel 
within the city, that the courts held that it was not a use for which 
the streets had been dedicated, and that although the, right to use 





2 Stock. 352. 
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it so might be granted, compensation must be given to the land- 
owner. 

Horse railroads having been held to be within the uses of a street, 
and steam railroads not, the question next arose whether the use 
of steam motors on street railroads imposed a new burden, and this 
was variously decided according to the views of the courts upon 
the effect of such a change upon the use of the streets. In Iowa, 
for example,' it was held that steam motors authorized by a city 
to be used on the streets were a nuisance, and that the city was 
liable to a traveller for damages. In Minnesota, on the other 
hand, it was held? that the running of cars drawn by steam 
motors enclosed in cabs was a proper use of the streets in aid of 
public travel, and did not impose a new servitude. 

The same thing was held in a case in Maine,? when the court 
said: “ The motor is not the criterion; it is rather the ust of the 
street. A change of motor is not a change of use.” 

In Williams v. City Electric Railway Co., in the U. S. Circuit 
Court for the District of Arkansas,* it was held that a railroad 
operated in a city by steam motors was a street railway, within the 
meaning of a statute giving cities power to provide for the opera- 
tion of street railways, and that it did not impose a new servitude. 
The court said: ‘“ The distinction attempted to be drawn between 
animal and mechanical power as applied to street railroads is not 
sound, The motor is not the criterion. It is the use of the street 
and the mode of that use; ” and that if a railroad, whether operated 
by horse power or mechanical power, is in fact so operated as to 
be a nuisance, the land-owner has his remedy. 

In Tennessee it has recently been held that the use of a steam 
motor drawing cars and running along a city street and five miles 
out into the country was, in fact, a new servitude. The court said 
that it was a question of degree, and depended on the manner in 
which the streets were used; but that in this case there was noise 
and smoke, the trains were longer and heavier, and the speed was 
greater than in the case of horse cars, and the use was practically 
inconsistent with other uses of the highway.® 





1 Stanley v. Davenport, 54 Iowa, 463. 

? Newcll v. Minneapolis, Lyndale, & M. R’y Co., 35 Minn. 112, 59 Am. Rep. 303. 
3 Briggs v. Lewiston & A. Horse R.R. Co., 79 Me. 363 (1887). 

4 41 Fed. Rep. 556, March 26, 1890. 

5 East End R’y Co. v. Doyle, 13 S. W. Rep. 936. 
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In New York the question arose with reference to the use of 
the cable as the motive-power in a case in which it was one of 
the conditions of the grant that no steam should be used, and the 
court held that the franchise did not include the right to excavate 
and use the streets for a cable road.! 

The use of the overhead system of electric wires presents some 
different questions from the use of steam motors or cables. It 
involves some obstruction of the streets by the poles and wires, 
and the alleged interference with the working of the telephone. 
The poles must be set up either along the sidewalk or in the 
middle of the street, and the wires must be strung along, and 
in some places across, the street. It is strenuously objected that 
the placing of the poles in the soil of the street is a taking of 
private property, and that even if the fee of the street is in the city, 
it is an interference with the easement of the abutting owner and his 
right of access. It must be borne in mind that the question is not 
whether the poles interfere with public travel and thus constitute a 
public nuisance. This is a question to be decided by the Legisla- 
ture. Ifthe Legislature decides that the interests of public travel 
are subserved by having the poles in the streets, then the public 
have no ground for complaint. The only question now is whether 
the private rights of the abutter are affected; whether it is a private 
nuisance to him, and whether his lands are taken or his rights on 
the street infringed. In deciding this question it is to be remem- 
bered that the land used is a public street, and that whether the fee 
is in the abutting owner or in the public, the whole beneficial use 
of the land is in the public for the purposes of a street. For those 
purposes it belongs wholly to the public; and so long as it is used 
for those purposes, it does not belong to the individual at all. 

The abutter retains only his easements of light and air and 
access, and these are property rights; and for the loss of these, it 
has been recently decided in the New York Elevated Railroad 
cases he is entitled to compensation.” It would seem to follow 
from this that if the use of cars for local travel, propelled by elec- 
tricity, is a proper use of the street as such, then the occupation 





1 People v. Newton, 112 N. Y. 396 (1889). 

® Story v. N. Y. Elev. R.R. Co., 90 N. Y. 122; Lahr v. Metrop. Elev. R.R. Co., 104 
N. Y. 268; Pond v. Metrop. El. R’y Co., 112 N. Y. 186; Haynes v. Thomas, 7 Ind. 38; 
Crawford v. Delaware, 7 Ohio St. 459; Stack v. East St. Louis, 85 Ill. 377; and many 
other cases. See also an article on the Elevated Road Litigation, by Edward A. Hib- 
bard, 4 Harv. Law Review, 70. 
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of the soil for poles reasonably necessary to supply the electricity , 
is not a taking of land belonging to the abutting owner, and that 
it does not interfere with his rights in the street, unless it appears 
that it is such a perversion of the use of the street as to affect his 
beneficial use of it as a street in connection with his land, and that 
it does in fact affect his access to his premises, or obstruct the 
light or air. In the elevated railroad cases it was held that the 
erection of a heavy iron railway upon posts in the streets was not 
a taking of the land, but that it did in fact affect the use of his 
land in connection with the street, and was an interference with 
the right of access and of light and air, which entitled the adjacent 
owner to compensation.' It becomes, therefore, a question of fact 
whether the electric railroad is a mode of using the street for the 
purposes for which it was designed, and whether the poles and 
wires really and substantially affect the use of the adjacent land 
and interfere with the right of access and light and air. 

It would seem to be very clear that the use of electricity instead 
of horses to propel street cars used for the same purposes as horse 
cars does not change the use of the streets. The cars are of the 
same kind; they are used in the same way for taking people from 
door to door, and facilitating travel in and about the city. The 
use of the road corresponds exactly with the description of a horse 

ailway in the New Jersey cases above cited, as distinguished from 
a steam railway, which occupies the streets for another purpose, 
to the exclusion of local travel. The question whether the poles 
and wires interfere with the use of the street as such in connection 
with the adjacent land is a question of fact to be determined in 
each case, but it cannot be said without proof that the poles and 
wires as ordinarily arranged would have that effect. The most 
serious opposition is made to those placed in the middle of the 
street; but however inconvenient these may be to the public, it is 
clear that they are less open to objection from the land-owner than 
those on the sidewalk, in which, by custom at least, the land-owner 
has more privileges, and on which he is allowed to place obstruc- 
tions, such as awning-posts and hitching-posts, for his own conven- 
ience. The land itself occupied by the electric poles in the 
middle of the street belongs to the public for the uses of the street, 
and if the pole is put there for such a use, nothing belonging to 





1 Story v. N. Y. El. R. R. Co., 90 N. Y. 122; Lahr v, Metrop. El. R’y Co., 104 N.Y. 
268; Pond v. Metrop. El. R’y Co., 112 N. Y. 186, 
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the abutting owner is actually taken. Such seems to us to be the 
conclusion to be reached upon legal principle, and such is the 
conclusion of the judges in many of the cases which have recently 
been decided in regard to electric railways, and especially that of 
Vice-Chancellor Van Fleet in Halsey v. Rapid Transit R’y Co. 
above referred to. 

We shall now refer briefly to the recent cases. Many of them 
are decisions of local and inferior courts, but some of these bear 
evidences of careful examination of the principles and authorities, 
and they are all interesting as the beginnings of the application of 
the principles to new conditions. 

One of the earliest cases was Mount Adams and Eden Park 
Inclined Railway Co. v. Howard Winslow e¢ a/.,! in the Circuit 
Court of Hamilton County, Ohio, in the year 1888. In that 
case it appeared that poles were placed along the margin of the 
sidewalk about one hundred feet apart, and wires were stretched 
across and along the street for the purpose of supplying electricity 
to street cars. The court held that the sidewalk was a part of 
the highway, and to be dealt with as such; that the margins of side- 
walks have for centuries been appropriated for placing shade- 
trees, lamp-posts, hitching-posts, and similar structures, and that 
these new poles did not, in fact, obstruct the access to the plaintifi’s 
land and imposed no new burden upon it; ‘that the electric current 
used was not dangerous; that the use of the street by the electric 
cars was substantially the same as that by horse cars, the mode of 
travel being the same, the only change being in the motive-power. 
The court refused to order the poles to be removed. This decision 
was quoted and approved by the Court of Common Pleas for Cuya- 
hoga County, Ohio, in Pelton v. East Cleveland R.R. Co., January, 
1889.” The court said that the question of speed and of danger to 
travellers on the street might safely be left to the municipal author- 
ities, and that although the poles added nothing to the beauty of the 
street, yet the burden or obstruction created was more fancied than 
real, and that it could not be said in-seriousness that the poles and 
wites would, if properly placed, obstruct the light and air or in- 
terfere with the ingress and egress to and from the plaintiff's land. 
An injunction was refused. This case came before the Circuit 
Court of the same county on appeal, and upon a supplemental 





13 Ohio Circt. Ct. Rep. 425. 
2 22 Weckly Bulletin and Ohio Law Journal, 67. 
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petition alleging that the running of the cars made a great deal 
of noise and danger, that the electric current was dangerous and not 
under control, and that the whole system was a public nuisance 
and should be abated. The court held that there was a question 
on the evidence whether the noise was greater than that of horse 
cars; but that it was different and people were not accustomed to 
it, and that as a mode of using the streets it was subject to regula- 
tion by the Common Council; that the danger from speed was 
also a matter for the Council to regulate, and, as to the electricity 
itself, the weight of evidence was that the current used was not 
very dangerous. The injunction was refused. 

The first decision by the Supreme Court of a State seems to be 
that in Taggart v. The Newport St. R’y Co., already referred to.’ 
This was decided January 25, 1890, and the opinion was read by 
Chief Justice Durfee. A bill was filed by owners of abutting land 
to restrain a street-railway company from erecting poles and wires 
in front of their houses for the purpose of carrying an electric cur- 
rent to propel the street cars. The poles were to be placed one 
hundred and twenty feet apart, and along the margin of the side- 
walks. The act of incorporation of the company provided that the 
road might be operated “ with steam, horse, or other power, as the 
Councils of the city might from time to time direct.” The per- 
mission of the Council to use the overhead electric system had 
been given by ordinance. The court held that the right to use 
electricity might be inferred from the words of the charter, and 
that this was probably meant by the words “ other power,” in an 
act passed in the year 1885; that the poles did not encumber the 
streets, within the meaning of a clause in the charter forbidding 
the encumbrance of any portion of the street not occupied by 
the tracks; and, lastly, that street railways operated by electricity 
by means of poles and wires do not constitute an additional servi- 
tude upon the land. The court said it was well settled that 
an ordinary steam railroad does impose a new servitude, and that 
a horse railroad does not; that, although the distinction is often 
stated as a distinction between steam and horse railroads, it 
properly rests, not on any difference in motive-power, but on the 
different effects produced by them respectively on the highways 
and streets which they occupy. It is not the motor, but the kind 
of occupation, whether practically exclusive or not, which is the 


1 19 Atl. Rep. 326. 
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criterion. A steam railroad comes into serious conflict with 
the usual modes of travel, whereas an ordinary street railway, 
instead of adding a new servitude, operates in furtherance of the 
original uses of the street. The danger from the electric current, 
or from the frightening of horses, does not appear to be sufficient 
to create a new servitude. 

In answer to the suggestion that telegraph and telephone poles 
and wires have been held to constitute a new servitude, the court 
said that these are not used to facilitate the use of the street for 
travel and transportation, or if so, very indirectly so, ‘“‘ whereas the 
poles and wires now in question are directly ancillary to the uses 
of the street as such, in that they communicate the power by 
which the street cars are propelled ;” and the Chief Justice alluded 
to the significant fact that telegraph lines erected by a railroad 
company within its right of way to increase the safety and 
efficiency of the railroad were held not to be a new burden, but 
only a legitimate development of the easement already acquired. 
The injunction was refused. 

After this came seéyeral more decisions of inferior courts. 
There is an amusing One by Judge Reilly, of the Circuit Court 
of Wayne County, Michigan, who narrates his personal experi- 
‘ence in driving his own horse and meeting an electric car in that 
very street the week before, and yet decides that the danger is not 
serious, and that there is no change in the mode of occupation of 
the street and no new servitude imposed.' The subject was dis- 
cussed in all its aspects in a long opinion by Toney, J., of the 
Louisville Law and Equity Court, on June 30, 1890.2, The court 
cited the late cases above referred to and quoted Cicero, but 
especially the opinion of the Supreme Court of Rhode Island, and 
decided that an injunction should not have been granted at the 
suit of the owner of a factory on the line of the street. 

In Lonergan v. Lafayette Street Railway Co., decided by the 
Circuit Court at Lafayette, Indiana, July 9, 1890, it appeared that 
the statute under which the defendant company was organized 
provided for the incorporation of any “street or horse railroad 
company for the purpose of constructing street or horse railroads 
through the streets of the cities and towns ” of Indiana. The act 
was entitled “ An Act to provide for the incorporation of street 





1 Detroit City R’y Co. v. Mills, Circuit Court, Wayne Co., Mich., 1890. 
* Louisville Bagging Manufacturing Co. v. The Central Passenger Railway Co. 
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railroad companies,” and was passed in 1881. The city gave the 
company license in 1882 to operate their road by horse or electri- 
cal power. The court held that the Legislature must be supposed 
to have contemplated new discoveries and inventions, and that they 
must not be understood as meaning to exclude the new and useful 
appliances that might be invented, and that the language of the 
act was broad enough to cover a street railroad, whether the cars 
are drawn by horses or propelled by electricity. It was held also 
that there was no change in the use of the street, and that neither 
in this, nor by reason of danger and noise, was there a new servitude 
imposed upun the land. 


The latest decision on the subject, so far as we know, is that 
of Vice-Chancellor Van Fleet, of New Jersey, from which we have 
quoted already. The case is Halsey v. The Rapid Transit R’y Co., 
Court of Chancery, N. J., Dec. 6, 1890, 20 Atl. Rep. 859, to 
appear in 47 N. J. Equity Reports. The company was organized 
under a general law, passed in 1886, “ to provide for the incorpora- 
tion of street railways and to regulate the same.” Nothing is said 
in the act about the kind of motive-power to be used. This gen- 
eral grant was of itself sufficient, the court said, to include electric 
power, and the decision on this point has been quoted already. 
There was, however, other legislation. A statute had been passed 
authorizing any street railroad to use electric motors, with the con- 
sent of the city. Such consent had been given by resolution speci- 
fying the overhead system, and providing for poles either on the 
sides or in the middle of the street, every other pole in the middle 
of the street to be furnished with a group of incandescent lights. 
The railroad company was about to put up poles one hundred 
and twenty-five feet apart, in the middle of the street, in front of 
the complainant’s tannery. The bill was filed for an injunction, 
and it was insisted that the resolution of the Common Council went 
beyond the statute in authorizing the use of poles, and that the 
poles occupied land belonging to the complainant and interfered 
with his easements in the street, for all of which he was entitled to 
compensation, which not being provided for, the acts of the com- 
pany were unlawful. 

The Vice-Chancellor held that the overhead system was included 
in the legislative grant; that the testimony of Thomas A. Edison 
and other witnesses showed that this was the best electrical system, 
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and the only one which as yet has proved successful, and that the 
poles and wires are in the present state of the art necessary to the 
successful operation of the defendant’s railway by electricity. 


They form part of the means by which a new power, to be used in 
the place of animal power, is to be supplied for the propulsion of street 
cars, and they have been placed in the street to facilitate its use as a 
public way, and thus add to its utility and convenience. . . . The 
whole matter may be summed up in a single sentence: the poles and 
wires have been placed in the street to aid the public in exercising 
their right of free passage over the street. That being so, it seems to 
me to be clear beyond question that the poles and wires do not impose 
a new burden upon the land, but must, on the contrary, be regarded 
both in law and reason as legitimate accessories to the use of the land 
for the very purposes for which it was acquired. They are to be used 
for the propulsion of street cars, and the right of the public to use the 
streets by means of street cars, without making compensation to the 
owners of the naked fee in the street, is now so thoroughly settled as to 
be no longer open to debate. It would seem, then, to be entirely cer- 
tain that the occupation of the street by poles and wires takes nothing 
from the complainant which the law reserved to the original proprietor 
when the public easement was acquired. 


The Vice-Chancellor cited with approval the cases above referred 
to in Rhode Island, Kentucky, Ohio, and Indiana, and in the Federal 
court, and said the question whether there was a new burden 


Must be determined by the use which the new method makes of the 
street, and not the motive-power which it employs in such use. 
And this principle, he said, 

Exhibits in a very clear light the reason why it has been held that 
telegraph and telephone poles do impose a new burden, since they are 
placed in the street, not to aid the public in their right of free passage, 
but in the transmission of intelligence ; and although streets are used for 
this purpose in carrying the mails, yet this mode differs so essentially 
from their general and ordinary use, that the general current of author- 
ity, with an exception in Massachusetts, has declared that it does not 
come within the public easement. 


The Vice-Chancellor added, that the poles in the present case 
served an ordinary public purpose in lighting the streets, and also 
that with respect to danger from the current, the proofs showed 
that the current employed might be used with entire safety to 
everybody. In answer to the contention that the poles ought not 
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to be placed in the middle of the street, the court said that this part 
of the street was especially subject to public control, and that the 
complainant had fewer privileges with respect to it than in the 
sidewalk, and that the poles were placed in a part of the street 
of which, so long as it was used as a street, the complainant, 
by virtue of his title to the fee, could not make any use whatever. 

I have quoted from this opinion at some length, but the force of 
the Vice-Chancellor’s argument cannot be fully appreciated with- 
out reading the opinion itself. 

An application was made to the Supreme Court of New Jersey, 
before this decision was rendered, for a writ of certtorari to review 
the resolution of the Common Council of Newark, giving permis- 
sion to the Rapid Transit Railway Co. and the Newark Passenger 
Railway Co. to set up poles and wires for the electric current; and 
the whole question of the right to use the streets in this way was 
argued, and on the part of the defendants it was contended that a 
certiorari was not the proper remedy for the protection of the 
private rights of the abutting owner. The court allowed the writ 
without deciding the main question, only remarking that the reso- 
lution (which specified the use of poles) seemed to be broader than 
the statute: (which only said electric motors). The writ will bring 
the whole case before the court at the next or a subsequent term. 

It is, of course, impossible to anticipate this decision, and I can- 
not say that there have not been decisions of which I do not know 
contrary to those I have cited, but the reasoning of these is based 
upon well-settled legal principles, and some of them at least are 
those of courts of general jurisdiction and of judges whose opinions 
are entitled to the most respectful consideration ; and I think I may 
say that it seems probable that there will be a general agreement 
that the overhead electrical system may be used by legislative, even 
if not of municipal authority, in the operation of street railways, 
without giving compensation to the owners of abutting land. 


(3.) The remaining question suggested for discussion was 
whether the disturbance of the telephone currents was a sufficient 
ground for injunction against the’use of the more powerful current 
in the streets for the propulsion of the cars. It is on this ground 
that the railroad companies have met with the most determined 
opposition, but I can only refer briefly to some of the cases in 
which the matter has been discussed. 
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The conflict arises from the fact that both the telephone and the 
electric railway use the earth for the return current required for 
the use of electricity. It does not seem to be certainly known 
whether the disturbance is due to what is called “leakage,” and 
takes place in the return current in the earth, or whether it is 
caused by induction between the parallel wires in the air. In 
either case the current used for the cars is stronger than that 
used for the telephone, and overcomes it. Whether the disturb- 
ance is caused by leakage or induction, there seems to be no 
doubt that it could be prevented by the use of a parallel return- 
wire by either party; because in this case the induction would be 
neutralized, and the earth would be used for only one return cur- 
rent. The owners of the telephone say that they have set up their 
wires by public authority, and are using their instruments in a 
useful and profitable business, and insist that they should be pro- 
tected from an interference with their current which will cause 
them serious damage. They insist that the railways might use a 
return wire and what is called the double trolley, and ask that they 
be enjoined from using the earth for their return current. The 
railways, in reply, ask if the complainants “ want the earth” for their 
exclusive use, and insist that they too can use a return wire, and 
that by the use of the McCluer device they can do so with less 
expense than the railroads could do so, and that it is not a case 
in which the courts should interfere, but that it should be left 
to the development of electrical science to provide a remedy. 
The subject has been discussed before boards of aldermen and 
railroad commissioners, before a committee of the Senate of the 
United States, and before the courts; a great deal of testimony 
has been taken, and many arguments have been made. I can 
only allude to a few of the decisions of the courts. 

In Central Union Telephone Co. v. The Sprague Electric R’y, 
etc., Co., Court of Common Pleas, Summit Co., Ohio, it was 
held that since it was uncertain whether the railway could use a 
return wire, and appeared to be probable that the telephone com- 
pany might obtain relief in that way, the cost of this device would 
be their measure of damages and an injunction, would be refused. 
A similar decision was made in June, 1889, in the Chancery Court 
of Hamilton Co., Tennessee, and a bond in the sum of $10,000 
was required of the defendant to secure the payment of the 
damages. . 
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In the Rock Mountain Bell Telephone Co. v. The Salt Lake 
City Railway Co., in the District Court for the Third Judicial 
District of Utah, July 23, 1889, an injunction against a street- 
railway company was denied by Zane, J., on the ground that it 
did not appear clearly from the affidavits that the electricity used 
by the railway company would injure the telephone company if 
the wires of both were properly insulated so as to prevent leakage, 
and that it could not be determined on the affidavits whether it 
was practicable for one or both to insulate them. The same case 
came before the same judge in the December term, 1889, on final 
hearing, and he denied the injunction on the ground that the 
telephone company could protect itself by the use of the McCluer 
system of return wires for the telephone circuit, which, although 
very expensive, appeared to furnish a more perfect service. He 
said the court would not enjoin the use of the earth by the 
defendant for a return current so long as the plaintiff continued to 
use it, especially as it did not appear to be established that it was 
practicable for the defendant to give it up. In Wisconsin Tele- 
phone Co. v. Eau Claire Electric Street Railway Co. e¢ a/. in the 
Circuit Court of Eau Claire County, Wisconsin, January 29, 1890, 
an injunction was denied for similar reasons. In East Tennessee 
Telephone Co. v. The Knoxville Street Railway Co., in the Chan- 
cery Court of Knox County, Tennessee, an eloquent opinion in 
favor of the electric railway was delivered by Chancellor Gibson, 
April 21, 1890. His decision was based chiefly upon the principle 
that the people of Knoxville, who authorized the operation of the 
railway, had rights superior to any telephone monopoly of the 
earth and the air for electrical purposes. . 

On the other hand, in The City and Suburban Telegraph Asso- 
ciation v. The Cincinnati Inclined Plane Railway Co., in the 
Superior Court of Cincinnati, February 12, 1890, an injunction 
was granted against the railroad company, on the ground that the 
telephone company had acquired a right to use the streets, and 
had invested money on the faith of the enjoyment of the present 
mode of operating their franchise, and that the defendants had no 
right to disturb them, unless they could show that there was no 
other way in which they could enjoy their franchise to run an 
electric railway. If by using the double trolley, no matter how 
expensive it might be, the injury could be avoided, the defendant 
had no right to ask the plaintiffs to employ a new device. 
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The disturbance consisted, the court said, in a buzzing noise 
which had been so loud and continuous that communication over 
the telephone lines had become impossible. Telephones several 
miles from the city had been affected by it, and altogether more 
than two hundred lines had suffered from it to a greater or less 
degree. The cause of the trouble was described as twofold, — 
first, the escape of the electric fluid from the rails, which is called 
earth distribution or leakage, and affects the earth connection of the 
telephone wire; and, secondly, induction between the parallel wires 
of the telephone and the railway, by which the variations in the 
current in the latter cause variations in the current in the former. 
The court said it seemed from the evidence that about one half 
of the disturbance in the present case was due to one cause, and 
one half to the other, and that the result in either case was a great 
disturbance and a serious loss. Conceding that the injury from 
either cause might be wholly obviated if the telephone company 
should use a complete metallic circuit, so as not to use the earth 
and to neutralize the induction, the court held that the company 
was not obliged to go to the great expense which this would in- 
volve, nor even to adopt the McCluer device of using a large 
return wire instead of the earth in the disturbed district, unless it 
was shown to be impractical for the railroad company itself to use 
a return wire and a double trolley; and this, the judge said, was 
not shown, but, on the contrary, there appeared to be no serious 
objection to it except the expense. The defendant was using 
electricity in such a way as to inflict an injury upon the plaintiff in 
the lawful use of its telephone system, and was subject to an in- 
junction against the nuisance. 

This decision was affirmed by the General Term of the Superior 
Court in December, 1890,! Hunt; J., dissenting. The court 
said: — 


We take the rule to be that where a specific power is granted to do 
a certain thing, and that there is but one way to do it, then under the 
10 Ohio St. case it cannot be considered a nuisance; but when it can 
be done in two ways, — one causing no injury, and the other causing 
injury, — then, under the 23 Ohio St. case, it would be considered a 
nuisance if done in the way which would cause the injury. 





124 Weckly Law Bulletin & Ohio L.J., 471. The dissenting opinion was printed in 
the Cincinnati Commercial Gazette, Dec. 25, 1890. 
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The defendant used the Sprague system, by which the earth 
and the rails formed the return circuit. The court asked whether 
there were any other system which would not cause hurt, and 
which could be used with equal efficacy, and said it is clear that 
the double trolley system with the metallic circuit would prevent 
the disturbance, but it is objected that it cannot be used with 
equal efficacy and is too expensive. To the first objection, the 
court answered that the double trolley had been used in Cin- 
cinnati on a double-track railroad and was practicable, and as to 
the second, that the court would not listen to any argument on 
the ground of expense when it restrains the doing of a wrong,— 
citing Lord Hatherly in Atty.-Gen. v. Colney Hatch Lunatic 
Asylum, L. R. 4 Ch. App. 158. In regard to the double trolley, 
the court quoted and distinguished the decision of Judge Brown 
in Cumberland Telephone & Telegraph Co. v. United Electric Co., 
in the U.S. Circuit Court for the Middle District of Tennessee, 
May ig, 1890,! and showed that the judge conceded that in 
double-track roads the double trolley might be made a success. 
In this case the decision was that if it were shown that the double 
trolley would obviate the injury to the complainants without 
exposing the defendants or the public to any large expense, it 
would be the duty of the defendants to adopt it; but as the proofs 
showed that a more effectual and less expensive remedy is open 
to the complainants, the telephone company ought to adopt it, 
and was not entitled to indemnity from the railway company. 

The case was decided by Judge Brown, now one of the Justices 
of the Supreme Court of the United States. He said it was not 
denied that there was serious injury to the telephones, but that 
it must be borne in mind that the science of electricity is still 
in its experimental stage; that a device which is to-day the best, 
cheapest, ‘and most practicable, may in another year be super- 
seded by something incomparably better fitted for the purpose; 
and that it is quite possible that the legal obligations of the 
parties may change with the progress of invention, and whichever 
party, by the adoption of a new device, could obviate the difficulty 
might be obliged to do so, leaving the question of expense and 
damages to be settled by the courts; and we must therefore con- 
sider the case with reference to the present state of the art, and 
with the possibility that in another year circumstances may so 
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change as to reverse completely the obligations of the parties. 
After describing the various devices which might be used by the 
railway and the telephone to obviate the difficulty, he cited cases 
in regard to nuisances and the obligation to use property so as 
not to injure the property of a neighbor, and said: — 


The substance of all the cases we have met with in our examination 
of this question —and we have cited but a small fraction of them — is 
that where a person is making a lawful use of his own property, or of 
a public franchise, in such manner as to occasion injury to another, 
the question of his liability will depend upon the fact whether he has 
made use of the means which, in the progress of science and improve- 
ment, have been shown by experience to be the: best; but he is not 
bound to experiment with recent inventions, not generally known, 
or to adopt expensive devices, when it lies in the power of the person 
injured to make use himself of an effective and inexpensive method 
of prevention. . . . Unless we are to hold that the telephone 


company has a monopoly of the earth, and of all the earth within the’ 


city of Nashville, for its feeble current, not only as against the defend- 
ants, but as against all forms of electrical energy which, in the progress 
of science and invention, may hereafter require its use, we do not see 
how this bill can be maintained. 


There was also a decision in favor of the telephone company in 
the case of the Wichita and Suburban Railway Co., in the District 
Court of Sedgwick Co., Kansas, June 29, 1889. 

The same question came before the Supreme Court of New 
York, in Albany County, in Hudson River Telephone Co. v. The 
Watervliet Turnpike & Railroad Co., on application for preliminary 
injunction, and Mayhem, J., granted an injunction pendente lite 
without prejudging the merits of the case, and on the plaintiffs 
executing a bond for $10,000. On appeal to the General Term 
the injunction was continued on February 24, 1890, for thirty days, 
and until the defendants should stipulate that the court might 
determine, on the final hearing, what would be the necessary 
expense to the plaintiffs of preventing, by metallic circuit or other- 
wise, the injury to, or interference with, their telephone, and what 
damage the plaintiffs would sustain, and should give bond to pay 
the damages. An appeal from this order was taken to the Court 
of Appeals, and on June 3, 1890, this court, through Judge 
Andrews, delivered an opinion, declining to entertain the appeal, 
on the ground that the granting of an injunction pendente lite 
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rests in the sound discretion of the court of original jurisdiction. 
The court said, however, — 


We have examined with care the questions involved in this case, 
and we are compelled to say that we entertain grave doubts whether, 
upon the facts stated in the complaint and affidavits, any cause of action 
exists in favor of the plaintiff, and whether the plaintiff has any remedy 
for the injury of which it complains, except through a readjustment of 
its methods, to meet the new condition created by the use of electricity 
by the defendant under the system it has adopted. 


A decision on the merits was reserved until after the final hear- 
ing. All concurred except Finch and Peckham, JJ., who were 
in favor of a reversal of the orders. The report of the referee, 
Mr. Isaac Lawson, was made on August 6, 1890, and his decision 
was in favor of the defendants. He found as matters of fact that 
‘the plaintiffs could obviate the difficulty to some extent, but not 
wholly, by adopting the McCluer system ; that it could obviate the 
difficulty entirely by making each of its circuits a metallic one; 
that the defendants could obviate all the damage by adopting the 
double trolley or the storage battery, and that this would cost 
less than it would cost the plaintiff to adopt the complete metallic 
circuit; and yet he held as a matter of law that the plaintiffs had 
failed to establish a cause of action against the defendants. 

It appears from this review of the cases that the contest be- 
tween the electric railway and the telephone companies over the 
use of the streets has not yet been definitely settled by the courts, 
and it seems likely that the settlement will be made through the 
ingenuity of inventors rather than by the efforts of the lawyers 
and judges. It is quite certain that public convenience will 
demand that the streets shall be used for both purposes, and that 
some way will be found by which this may be done. In the 
mean time, it is the duty of the courts to protect existing property 
from unnecessary injury without needlessly obstructing the appli- 
cation of such a valuable force as electricity to new uses for the 
public benefit. It is certainly true, as the courts generally have 
held, that no one mode of public service has the right to a 
monopoly of the earth or the air in the line of the streets in the 
use of electricity, and the power of injunction will only be 
exercised go as to avoid present injury to existing property until 
practical men have found a way for all to work together in 
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harmony. Whether the power will be exercised even to this 
extent is not yet settled, and it may be that the courts will decide 
that every one using this force in the public streets must exercise 
ingenuity to protect himself from the effect of the use of the same 
force for lawful ends and by lawful means, only insisting that each 
must use the best appliances practically available and avoid negli- 
gence and wanton injury. 

With respect to this conflict with the telephone companies, and 
also that with the land-owners, it may safely be said, in the light of 
experience, that the new methods of using the streets will prevail, 
and that the courts may be trusted to protect the substantial 
property rights of individuals, even though they may not assure 
them against the inconveniences of living in a very busy world. 

Edward Q. Keasbey. 


NEWARK, N. J. 
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LAND TRANSFER’ REFORM. 


THE AUSTRALIAN SYSTEM. 


CARCELY had our ancestors first planted their infant settle 
ments on the shores of Massachusetts Bay when they were 
brought face to face with a problem still unsolved by us, how to 
provide a safe and practicable system of registration “ for avoyding 
all fraudulent conveyances, & that every man may know what 
estate or interest other men may have in any houses, lands, or 
other hereditaments they are to deale in.” * 

On the first of April, 1634, less than four years after the arrival 
of Governor Winthrop with the Colony Charter, the General Court 
ordered that the constable and four or more of the chief inhabi- 
tants of every town should make “a surveyinge of the howses” 
and lands of every free inhabitant, and should “ enter the same in 
a booke, (fairely written in words att lenght, & not in ffigures,) 
with the seflall bounds & quantities, by the neerest estima¢on” 
and should “ deliuer a transcript thereof into the Court” within 
six months then next ensuing, and that the same so entered 
and recorded should be “a sufficient assurance to elly such ffree 
inhabitant, his & theire heires and assignes, of such estate of inher- 
itance, or as they shall haue in any such howses, lands, or ffranke- 
tenem's.” * No little difficulty seems to have been experienced in 





1 Mass. Col. Rec., I., 306. 

2 Mass. Col. Rec., I., 116. It was probably in compliance with this order that the: 
Boston Book of Possessions was compiled. Oct. 27th, 1636 (Mass. Col. Rec. I., 182), 
““Newe Towne p’sented a booke of their records vnder the hands of Will: Andrews, 
constable, John Beniamin, & Will: Spencer.” June 4th, 1639 (/did., I., 266), the court 
ordered that “ All townes had respit to bring in the transcripts of their lands vntill the 
next Courte.” Dec. 3d, 1639 (/did., I., 284, 285), Concord, Lynn, Dorchester and 
Weymouth were fined five shillings each “for not giveing in a transcript of their lands.” 
Nov. 11th, 1647 (/did., I1., 224), Springfield was ordered “within twelue. months, to 
bring in a transcript of their land, according to y® law in that case p’vided.” May 26th 
or 31st, 1652 (/did., III., 275; IV. (part 1), 90), in the matter of the Sudbury Records 
the order of the court was as follows: “ Whereas in times past, before the Courtes were 
keept in 7 Midlesex, the records of the lands of the seuerall townes within that county 
were kept in Boston, vppon the request of the deputy of Sudbury, in the behalfe of theire 
towne, it is ordred, that the secritary shall deliuer the booke of records of lands, sales, 
alienations &c. to the deputy of Sudbury, which concernes that towne, that so they may 
deliuer the same to the recorder of theire owne county.” 
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putting the new system into operation, for the General Court, 
March 4th, 1634-35, “ agreed, that the order made in Aprill 1634,” 
should “forthwith be putt in execuGon,”’! and on the first of 
August, 1637, ordered “ That some course bee taken to cause men 
to record their lands, or to fine them that neglect.”* There was 
much merit in this plan. It provided for double registration. 
Land records were to be kept in every town, while a transcript 
was to be placed in the office of the Secretary of the Colony. It 
was analogous to the system in use in England in the matter of 
Ecclesiastical Records, that of Parish Records and Bishops’ Tran- 
scripts. Double registration of deeds in both town and county 
has advocates even to-day in this Commonwealth. Whether this 
last scheme, if we take into consideration its greater cost as well 
as the vast increase in the bulk of the records, is now practicable 
may be doubted, but it would be invaluable in case of the destruc- 
tion by fire or otherwise of either set of records.’ 

At a General Court held in Boston 7th day 8™, 1640, it was 
ordered that “no morgage, bargaine, sale, or graunt hearafter to 
bee made of any houses, lands, rents, or other hereditaments, 
shalbee of force against any other person except the graunter & 
his heires, unlesse the same bee recorded, as is hearafter expssed ;” 
and further, that such instruments should be recorded at Ipswich 
and at Salem for lands within the jurisdiction of those courts, “& 
all the rest to bee entered” by “the recorder at Boston.” # 

This created three registration districts for the whole Colony, 
but in 1641-42 it was ordered that the “Clerke of every Shire 
Court” ® should record all such instruments. It was not until 1643 
that the first division of the Colony into counties was made, and 
not until 1650 that the General Court ordered that “ henceforth 
any graunt, sale, bargan, or morgage of howses, lands, rents, or 
other heriditaments, recorded by the recorder of y‘ shire in which 
such howses, lands, rents, or heriditaments are, shalbe sufficient 
securitie vnto the purchaser, or grauntee, without any further cer-. 





1 Mass. Col. Rec., I., 137. ® Tbid., 1., 201. 

3 All the records in the Registry of Deeds, part of the Probate Records, and all the 
files of the Probate Court for the County of Barnstable, were destroyed by fire Oct. 22, 
1827. All the Probate Records for the County of Cumberland, which, although now in 
Maine, was formerly a part of Massachusetts, were consumed in the great Portland fire of 
July 4, 1866. The records of several towns and parishes in this Commonwealth have 
also been totally destroyed in the same way. 

4 Mass. Col. Rec., I., 306, 307. 5 Mass. Col. Laws, Edition 1660, p. 21. 
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tifyinge vnto the recorder or secritary for the Generall Courte; 
and that clause in the close of the printed law, title Conueyances 
Fradulent, page 14, requireinge the same, is hereby repealed.” } 

These extracts from the Colony Records show the gradual devel- 
opment in this Commonwealth of the plan of recording convey- 
ances of land, and the County system so established is in operation 
to this day. For the first two centuries the records increased but 
slowly, and it answered fairly well, but since then the growth has been 
enormous. For instance, in the County of Suffolk, nineteen books 
sufficed for all deeds and other instruments left for record prior to 
A.D. 1700. On the first of January, A.D. 1800, the number had 
risen to only 193. At the end of the year 1890 there were in the 
Registry of Deeds more than ten times that number of books, 
— i.¢. 1,974, — huge folio MS. volumes containing, most of them, 
640 pages each. These are the statistics for a single county. In 
the three counties of Suffolk, Norfolk, and Middlesex there are 
more than 4,500 volumes, while in all the counties together the 
aggregate is more than 10,000 volumes, and to this great number 
additions are continually being made. Nearly 24,000 deeds and 
other instruments were left for record in the County of Suffolk 
alone during the past year. 

These figures are certainly appalling, and we may well pause to 
ask where will this end, and what will be the condition of affairs a 
generation hence, if this rate of increase holds. Yet everything 
tends to show that even this rate will be far surpassed in the near 
future. The extraordinary growth of the country in wealth and 
population has already rendered necessary some other method of 
land transfer. It is evident that the present system, cumbersome 
and unwieldy at best, is fairly breaking down of its own weight. 
In fact, the whole system is defective, and is open to many obvious 
objections. It necessitates long and exhaustive searches of a mass 
of records which are continually becoming more and more enor- 
mous, the tedious preparation of abstracts, disputes over titles, 
difficulties, delays, expense, examinations and re-examinations 
without end. Speaking of this system of registration of deeds, 
Lord Cairns pronounced “ the objections to a register of deeds to 
be so manifest that hardly any person in the present day would 
venture to propose it. It would not simplify title in the least. It 
only puts on a formal record the whole of that multitude of deeds 





1 Mass. Col. Rec., III., 203; IV. (pt. 1), 22. 
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and conveyances, of the extent and complexity of which we have 
already so much reason to complain.” Moreover, so far from 
affording security against fraud, it actually opens the door to new 
and distinct species of fraud. 

But it has been reserved for another branch of our race, while 
engaged in carrying the light of English civilization into another 
continent, under conditions of life not unlike those with which we 
ourselves have had to contend, to solve the problem which has 
hitherto baffled us here, and it is to Australia that we must look 
for the first establishment among English-speaking people of an 
absolutely safe and practicable system of registration. 

The difference between the two systems is fundamental. Here 
we have registration of deeds; in Australia, not registration of 
deeds, but registration of titles. There it is not on the execution 
and delivery of an instrument, but upon the entry in the Register, 
that the title passes. The Australian system avoids, as its orig- 
inator, the late Sir Robert R. Torrens, truly says, “the accumula- 
tion of instruments with voluminous indexes, the fatal objection 
to other systems.” Registration under the Real Property Act is 
not compulsory, but optional. Noone is obliged to register his 
title, but having once made choice of the new method, he cannot 
afterward convey his property by deed. It is “ under the Act,” as 
it is called. The course of procedure is simple, and is as 
follows: — 

In Australia the land-owner who wishes to avail himself of the 
benefits of the Act — and it may be repeated that it is entirely 
optional with him — makes application to the Registrar-General. 
His application, together with the deeds, other evidences and 
abstracts of title, with a plan of the land duly certified, are sub- 
mitted to the official examiners of titles. They proceed to 
examine the title just as is done here for a purchaser under the 
old system, and make report to the Registrar-General. If the 
applicant is found to have a good title, the land is brought under 
the operation of the Act by the issue of a certificate of title vest- 
ing the estate indefeasibly in the applicant. If the title proves to 
be bad, the application is rejected. 

If the applicant is found to be in possession of the land under 
a good holding title, that is, if he appears rightfully entitled to it, 
and the evidence is such as to lead to the conclusion that no other 
person is likely to succeed against him in an action for ejectment, 
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although the evidence he produces might not be sufficient to 
compel an unwilling purchaser to take the land, the examiners 
report the case to the Registrar and recommend that notices be 
served on all parties in interest, and also upon the owners and 
occupants of adjoining land, if necessary, and that advertisement 
be made more or less extensively, as the nature of the case may 
demand. If no objection be made by filing a caveat within the 
time prescribed by the Registrar, the land is brought under the 
provisions of the Act, the certificate granted to the applicant, and 
an indefeasible title is vested in him. 

If a caveat be filed within that time, the Registrar suspends 
action until it be withdrawn, or until he receives a notice of the 
final judgment of the Supreme Court upon the question raised. 

One great advantage in this method is that it affords a ready 
way of clearing titles of technical imperfections. Titles, as every 
experienced conveyancer is aware, are not to be divided into two 
classes only, the good and the bad. There is a large intermediate 
class, to which perhaps the great majority of them belong, where 
the title is good enough for all practical purposes, but where, 
generally through the stupidity of unskilful scriveners, slight 
defects, purely technical in their nature, and of no sort of conse- 
quence from any reasonable point of view, faint blemishes that a 
court of last resort would summarily dispose of, have become 
what are called “ clouds on the title.” These insignificant defects, 
when duly magnified by some quibbling examiner, are made to 
appear formidable enough to the timid investor; but their princi- 
pal use is to enable the once eager purchaser, whose ardor has 
suddenly cooled, to refuse to comply with the contract made in 
good faith for the purchase of the land over which these mysteri- 
ous “ clouds,” hitherto not visible to the naked eye, now so darkly 
and portentously hang. To real-estate owners, who have long 
suffered from this state of things, the Australian system will 
prove a priceless boon. If it did only this and nothing more 
it would be worth all the cost of its adoption here. It would 
bring into the market estates which are. not now salable, and 
would clear the title once for all from all these “ cobwebs of the 
law.” 

This certificate issued by the Registrar is not simply a certifi- 
cate, but an absolute guaranty of title by the Government. A 
small fee, paid in each case by the land-owner on making his 
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application, goes to form an Assurance Fund, which is kept in- 
vested in Government bonds. This fund, as it is seldom drawn 
upon, has increased in all of the colonies to large proportions. 
That the transaction is a safe one for the Government is shown 
by the fact that for eighteen years not a single claim against it 
was sustained, either in New South Wales or in Tasmania. As 
the title is carefully examined, it is not probable that an outstand- 
ing interest would be overlooked any more than now under our 
present system. But if through any mischance such a claimant 
should afterwards appear, he would have his claim on the fund 
provided for just such a contingency. This compensation in 
money payment is more just and equitable than to reinstate him 
in possession of the land. But in actual practice, experience has 
shown that such a case is of the rarest occurrence, and this con- 
sideration need not delay us. 

These certificates are in duplicate. They define the land by 
description, by reference to officially recognized plans, or where 
necessary by diagram on the certificate, and set forth the nature 
of the estate of the applicant, whether in fee simple or not, noting 
by endorsement all lesser estates, leases, mortgages, or other 
interests affecting the land at the time. One of these certificates 
of title is given to the applicant; the other is retained by the 
Registrar- General. 

The official Register is formed by binding together the dupli- 
cates of all these certificates so retained by him. Each of these 
certificates represents a distinct title and constitutes a distinct 
folium of the Register. In case of sale of the land, the memorial 
of the transfer may be entered on the existing certificate, or that 
may be surrendered, and a fresh certificate may be taken out in 
the name of the purchaser. This will, in its turn, form a fresh 
root of title, and will occupy a separate folium of the Register. 

A registered land-owner may at any time in exchange for his 
original certificate procure a fresh one from which all mention of 
mortgages which have been paid off and discharged, and of 
leases which have terminated, and all other encumbrances which 
have ceased to exist, are omitted. The Registrar also can require 
the owner, when his certificate is too much encumbered with such 
dead matter, to take out a new one free from all such defunct 
charges. 


Land once brought under the Act cannot be conveyed by 
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deed, but printed forms of contract are provided at the Reg- 
istry Office and at the stationers’ shops. These instruments 
when executed are valid as agreements between the parties, and 
are the authority to the Registrar to -nter the memorial on the 
Register; and the entry by him on the folium of the Register 
appropriate to that lot of land in question, of the memorials of 
all tranfers and charges so created, constitutes Registration. The 
like entry is also made on the certificate in the hands of the 
owner, and registered estates are held free of all charges and in- 
cumbrances whatsoever, save such as appear on the Register, and 
endorsed on such certificate. This certificate is conclusive evi- 
dence of title. 

This duplicate method of conveyancing by Registration of Title 
is admirably simple and inexpensive. Each separate estate is 
represented by only one instrument in the hands of the registered 
owner, and it discloses every incumbrance which it is necessary for 
any one dealing with him to know. The duplicate being filed in 
the Registry Office, searches are needless except for the purpose 
of ascertaining if any caveats have been filed since its date. This 
is a trifling matter and causes no delay. It is not uncommon for 
a mortgage to be placed on an estate in the space of an hour at 
a cost of only a few shillings. Moreover, this duplicate system 
precludes any possibility of loss in the event of a fire. 

It is a great mistake to suppose that the extraordinary success 
which has attended the introduction of this system into the Aus- 
tralian Colonies is due to the fact that Australia is a new country, 
and that therefore Registration of Title is not equally suited to 
the needs of older communities. On the contrary, its originator 
always claimed that, so far from being an advantage, it was a dis- 
tinct disadvantage that he was compelled to try it first in Australia, 
And the reason is obvious. In an old country the land is improved, 
monuments abound and are fixed and certain, possession undis- 
puted, and titles easily proved. Moreover, in Australia, at the 
time of the passage of the Act, so far from its being true that the 
land had recently come directly from the Crown, a large part of it 
had been in private ownership for sixty years or more, and during 
that time had been subjected to all the vicissitudes of unskilful 
conveyancing and presented all the difficulties which usually result 
from such a condition of affairs. And further, so far from its 
being an advantage that there was a survey of the Crown Lands 
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already made, that survey, itself was an additional source of error, 
as it was so inaccurate as to be worse than useless. 

The success of Title Registration in Prussia has been just as 
marked as in Australia, and Prussia certainly cannot be called a 
new country. 

The system has safely passed the experimental stage. It was 
introduced into South Australia thirty-three years ago; into New 
South Wales twenty-nine years ago; and it is now in successful 
operation in eight or nine British colonies, including British Colum- 
bia. A whole generation of men have grown up under it, and it 
has given universal satisfaction. It is impossible in the brief space 
allotted to this article to go much into the details of this method, 
but the practised eye of the conveyancer can see how thoroughly 
feasible and admirably simple this duplicate method of convey- 
ancing is, and how cleverly it avoids the rocks and shoals and 
sunken reefs on which our present system has been wrecked. 

The Australian System does not necessarily change existing 
laws. Itis simply the providing of better machinery for carrying 
out those laws. It substitutes a better system of conveyancing, 
and, by granting indefeasibility of title, gives the land-owner 
absolute security. In fact, as its originator says, “There is no 
legitimate object which a land-owner can accomplish under the 
existing law, which may not be accomplished more readily, more 
safely, and at infinitely less expense under [the Australian ] 
system,” and “by registration of titles security has been established 
for insecurity, simplicity for complexity, and the cost has been re- 
duced from pounds to shillings.” 

Moreover, who can tell what influence an expeditious and inex- 
pensive method of transferring land, of converting real into personal 
property at will, and vice versa, may not have had in enabling our 
kindred to build up in the Southern Hemisphere their rich and 
prosperous Colonial Empire? The extraordinary development of 
wealth and population there may in part be attributed to the land- 
transfer system they were wise enough to adopt. 

The whole tendency of modern times is to make the transfer of 
land as easy and simple as that of personal property. In a com- 
mercial age, Feudal ideas as to land are entirely out of place. 
Cumbersome and antiquated methods of transfer must give way to 
the needs of the present time. Under the new system, land can 
be transferred as easily as stock in a corporation. It can be con- 
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verted into cash, or loans can be obtained on it, without loss of 
time, and without putting in motion the whole ponderous machinery 
with which the old system is overweighted. Suppose there should 
be a sudden panic in the money market, the land-owner by this 
system could effect a loan on his real estate in an hour while by 
the present system weeks might pass in tedious examination of 
title. By that time either the crisis would be over or the owner in 
insolvency. Ability to turn at once real property into personal is 
a great power. It adds enormously to the value of land. There 
is no good reason why real property should not pass from hand to 
hand just as readily as personal property. And when the Ameri- 
can land-owner awakens to a realizing sense of the disadvantages 
under which he now suffers, as compared with his Australian 
brother, he will not rest until a thorough and complete measure of 
Land Transfer Reform is fully established in this country as well 
as in Australia. 


Fohn T. Hassam. 


BOSTON. 
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SUGGESTIONS AS TO THE QUESTION OF CONSTITUTIONALITY. 


HE question of a simpler system of land transfer is attract- 

ing a good deal of attention. Experience seems to have 

demonstrated the practicability of such a system. The question 

which rises first in the mind of an American lawyer with reference 

to any new mode of dealing with land titles is that of constitution- 

ality, —a question which may not have had to be considered in 
other countries. 

The essential features of the system which prevails in some 
English colonies appear to be, first, a conclusive recognition of 
title in a given person at a given date; second, transfer thereafter, 
not by deed, but by a surrender of certificate and the issue of a 
new certificate conclusively defining the title of the new taker. 


1. The initial registration of a title, or the conclusive establish- 
ment of a starting-point. 

An official certificate of title, to be of final authority, must cut 
off all possible adverse claims. Under our system of constitu- 
tional limitations, possible adverse rights in land could not be cut 
off by a mere certificate of a public examiner. A special statute of 
limitations might be passed, limiting claims adverse to a certificated 
title to perhaps one or two years. Such a statute, under familiar 
principles, could be made to apply to existing claims. Another 
course would be to have the initial registration rest upon judicial 
proceedings. Action to establish a title conclusively in a certain 
person against all possible adverse claimants, known or unknown, 
is no novelty in our States. The principle of it is recognized in 
most, if not in all, of them. It is recognized in Massachusetts, for 
instance, in the conclusive probate of wills (Mass. Stat. 1889, c. 
435), upon general notice by advertisement to all persons con- 
cerned, and more particularly in the proceedings to adjudicate 
upon the validity of mortgages of over twenty years’ standing 
(Mass. Stat. 1882, c. 237); in proceedings to determine the valid- 
ity and effect of conditions and restrictions of more than thirty 
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years’ standing (Mass. Stat. 1889, c. 442); and in certain 
special acts, as, for example, Stat. 1861, c. 308, which provided 
for the taking of a certain large district in Boston by eminent do- 
main and for an absolute bar to claims not presented within a 
very limited time. Many other States besides Massachusetts pro- 
vide for the establishment of facts in land titles by proceedings 
either against specified classes of unknown persons, as, for exam- 
ple, unknown heirs of a person deceased, or against all unknown 
claimants, of whatever description.2, Some of these States, like 
Massachusetts, provide only for limited classes of defects; others 
for defects of every nature. Statutes to this end, when they pro- 
vide (as of course the English equity procedure did not do) for 
the operation of the decree upon the land, either directly, proprio 
vigore, or by the intervention of an agent to execute releases in 
the name of unknown possible claimants, seem to be constitutional 
and effectual. Langdon v. Sherwood, 124 U. S. 74. See also 
Cook v. Allen, 2 Mass. 461; Crippen v. Dexter, 13 Gray, 330; 
Jackson v. Lamphire, 3 Pet. 280; Eitel v. Foote, 39 Cal. 439; 
Jackson v. Babcock, 16 N. Y. 246; Sullivant v. Weaver, 10 Ohio 
275; Parker v. Overmann, 18 How. 140; Pennoyer v. Neff, 95 
U.S. 714; Gray, J., Hart v. Sansom, 110 U. S. 151. 

We have, therefore, in our States, recognized principles of leg- 
islation, under which it is possible to establish conclusively a 
starting-point in a land title; and all that is needed in this respect 
in any given State is the extension of existing legislation. 

It has been suggested by a high authority in real-estate law that 
possibly the State, just as it can take a whole section of a city by 
eminent domain, for the purpose of changing its grade, for the 
advancement of the public health, can take parcels of land for 
the purpose of clearing and registering their titles, selling the 
land with an indefeasible title, and holding the purchase-money for 
the real owners. Such a proceeding would ransack the title, like 
a bankruptcy or a tax sale, and make an indefeasible initial title in 
the new taker. 


2. Subsequent transfers. 
The States have the fullest power over transfers of real estate, 





IN. Y., Civil Code, § 438; Wisc., Rev. Sts., 1878, §§ 3185, 2539, 3195; Minn. Gen. 
Sts., vol. I. c. 75, §§ 2-8, 32; vol. II. c. 75, § 4. 
2 Va., Code, §§ 3230, 3233; W. Va., Code, c. 124, §§ 11, 14; Col., Civil Code, §§ 45, 
237. ‘ 
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and there seems to be no reason to doubt that they have the power 
to provide that transfers, instead of being made by recorded deed, 
shall be made by the giving up of one certificate and the issue of 
another, defining at the time, and once for all, the new taker’s estate. 
In exceptional cases there would be some difficulty in ascertain- 
ing what the parties wished to do. Such cases would be rare: a 
vast majority of transfers are plain deeds or mortgages, perplex- 
ing, not from their contents, but from the necessity of finding 
them and of going through the whole train of them from a remote 
period. Even in cases of difficulty, it would be better to settle 
the questions at the time. But however this may be, it is hard to 
see how there can be any constitutional difficulty. 

A speculative objection has been raised with reference to the 
constitutional power of a State to recompense persons who, under 
a system of conclusive certificates, may lose title. To this there 
are two answers. I. It would be an entire novelty in this country 
to compensate persons who, after judicial notice deemed in law 
sufficient, are cut off. When we conclude to provide such com- 
pensation under our existing title-clearing statutes, it will be time 
to provide it under extension of them. 2. Experience has shown 
that, in practice, injury is almost never done, and that by the 
setting apart of a trifling portion of the fee charged for registra- 
tion, a fund can be created ample to satisfy all possible claims 
not disclosed by the records and not brought to light by the ju- 
dicial notice. ft is needless, therefore, to consider the power of a 
State to provide indemnity. Such a discussion would only em- 
barrass the consideration of the practical question of registration 
of titles. 

H. W. Chaplin. 


Boston. 
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Tue members of the Selden Society and others will be glad to know 
that vol. 3, by Mr. Baildon, is nearly ready for delivery, and that vol. 4, 
by Professor Maitland, is already in the press. The former is a collec- 
tion of A/acéta in the King’s Courts, the latter of A/aczta in the Manor 
Courts. Each contains an invaluable Introduction ; the proof-sheets of 
Professor Maitland’s Introduction being already at hand. 





Tue recent decision in Whitby v. Mitchell,’ on the much-disputed 
question as to the existence of a rule at common law forbidding the 
limitation of estates for life to successive generations, seems not to have 
been received in England with favor. ‘The case in brief was this: 
by a marriage settlement lands were conveyed to the use of the hus- 
band and wife successively for life, with remainder to the use of any of 
their children or more remote issue (born before appointment made) as 
the husband and wife should by deed appoint. By a deed (which of 
course had to be read asa part of the marriage settlement) they ap- 
pointed to the use of a married daughter for life, with remainder to the 
use of her children living at the date of the deed of appointment. This 
last clause brought the remainder within the period allowed by the rule 
against perpetuities, since it necessarily becamne vested within a life in 
being at the time of the settlement; but the Court of Appeal decided 
that there was, resting on an old common-law prohibition against a 
possibility upon a possibility, a rule still in existence that if an estate 
were given to an unborn person for life followed by a remainder to any 
child of such unborn person, the remainder was void. 

It is to be noticed that the court did not decide that the rule against 
perpetuities did not apply to contingent remainders.? They affirmed the 
existence of this other rule as entirely independent of the rule against 





142 Ch. D. 494, affirmed in Court of Appeal, 44 Ch. D. 85. 

2 Kor a full discussion of this disputed question, on which the existence of the rule laid down in 
Whitby v. Mitchell has an important i see Gray, Perp., §§ 284-298. Mr. Justice Kay has 
held, since his decision in Whitby v. Mitchel/, that the rule against perpetuities does apply to con- 
tingent remainders, Jn re Frost, 43 Ch. D. 246 
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perpetuities ; and they based their decision principally upon the opinion 
of the late Mr. Joshua Williams. ‘* The idea that there cannot be a 
possibility on a possibility seems to have been a conceit invented by 
Chief Justice Popham,”?! and Mr. Williams himself admits that it is bad 
law, but nevertheless lays down absolutely the rule affirmed in Whétby 
v. Mitchell, saying that it is ** apparently derived from the old doctrine 
which prohibited double possibilities.” * That the rule in question was 
not derived from this exploded doctrine, but was, on the contrary, a mere 
corollary to the rule against perpetuities, seemed to have been abun- 
dantly proved by the careful examination of authorities made by Mr. 
Lewis’ and Mr. Gray‘ in their books on perpetuities ; and the decision 
of Whitby v. Mitchell has since been impugned by an able article by 
Mr. Vaizey in the October number of the ** Law Quarterly Review” ° 
and also by the ‘* Solicitors’ Journal.”’ ° 

In view of the exhaustive researches made by the writers above 
referred to, it would be useless for us to attempt any discussion of the 
subject; and we content ourselves with the expression of a humble 
opinion that the Court of Appeal has made an erroneous decision. 
From a practical point of view, the decision is: at least unfortunate ; 
for it puts a greater restriction upon future interests which happen to 
be in the form of contingent remainders than upon others, although on 
principle there seems to be no reason for making such a distinction. In 
regard to the question of remoteness, all future contingent interests are 
in reason upon the same plane, and it is to be regretted that a useless 
distinction should be made, based upon an evident misinterpretation of 
the old cases. 





Ons of the most perplexing questions which has arisen in connection 
with the * original package” decisions is, what constitutes an original 
package? Whether, for example, where a box containing a dozen 
bottles of liquor is brought into a State, the box is the original 
package, or whether each pottle may be so treated. In the recent case 
of Allen v. Black,’ in the Circuit Court for the Southern District of 
Iowa, where a box containing bottles of whiskey was shipped from 
Illinois to Iowa, and sold by the bottle in Iowa, the court considered 
the question whether the bottle or the box was the original package as 
a doubtful one. In the Circuit Court in Mississippi, “however, in the 

case of Jn re Harmon,’ it was flatly decided that the box, and not the 
bottle, constituted the original package within the meaning of the deci- 
sions of the Supreme Court. 

The court says in this latter case: ‘* These bottles were closely 
packed together in the boxes by the shipper, and in that form shipped 
to Sardis, : and in that way they were kept by relator until sold and 
taken out, one bottle at a time. It was, in other words, a retail 
saloon. I am satisfied that the whiskey in the box, although in sepa- 
rate bottles for the convenience of the trade in this retail saloon, was 
but one package within the meaning of the interstate clause of the 
Constitution, as construed by the Supreme Court.” Further on the 
judge continues: **In reaching the above conclusion, I do not decide 





1 Gray, Perp., § 12 2 Williams, Real Prop. (6 ed.) 245. 
* Lewis, Perp., Cc. 6 & Suppl. 97-153. : Gray, Perp., §§ 125-133, 191-199, 287-298. 
5 24 L. Quar. Rev. 410. 6 35 Sol. Jour. 83 (Dec. oth, 1890). 


7 43 Fed. Rep. 228 (1890). 8 43 Fed. Rep. 372 (18go). 
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that a single bottle of whiskey may not be shipped and sold by itself 
as a single and unbroken package, but it must be shipped alone and 
sold as shipped.” 

This would seem to be a pretty strong decision, especially as it 
appeared in the case that the boxes in which the bottles of whiskey were 
transported were uncovered and furnished by the express company, 
while each bottle was sealed up in a separate paper package. One 
may infer from the opinion of the judge that a single bottle, properly 
sealed, would be considered an original package ; and on what principle 
he draws a distinction between one *‘ single botile” and half a dozen, 
which happen to be shipped at the same time and put for the sake of 
convenience into one box, and that an open, uncovered one, it is 
difficult to comprehend, and the opinion must be considered as greatly 
weakened in consequence. Logically, the learned judge would be 
obliged to hold that if a car-load of bottles of whiskey, each bottle sep- 
arately packed in a wrapper and sealed, were sent from one State to 
another, the original package would be the freight-car, and the original 
package would be broken as soon as the first whiskey bottle was re- 
moved. It is difficult to see the force of such reasoning as this. Logi- 
cally, each bottle would seem to be an original package, and if sold as 
shipped, it is difficult to discover on what principle the vendor could be 
indicted. 





May A MeEmBER oF ConGREss CIRCULATE HIS SPEECHES GENER- 
ALLY, IF DEFAMATORY? 


In his Commentaries on the Constitution of the United States, Mr. 
Justice Story says: ‘* Although a speech delivered in the House of 
Commons is privileged, and the member cannot be questioned respect- 
ing it elsewhere, yet if he publishes his speech, and it contains libellous 
matter, he is liable to an action and prosecution therefor, as in common 
cases of libel. And the same principles seem applicable to the privi- 
lege of debate and speech in Congress.” § 866 

To this the following note will appear in the 5th ed. of the same 
work (now in the press), by the editor, Mr. Bigelow : — 

The first sentence quoted would now be too broad a statement. A 
member of Parliament may certainly circulate among his constituents 
a speech made by him in Parliament. Wason v. Walter, L. R. 4 Q. 
B. 73, 95; Davison v. Duncan, 7 El. & B. 223, 229. (For the law 
of England before legislation see Stockdale v. Hansard, 9 Ad. & 
E.1; Wason v. Walter, supra.) And it may be doubted whether 
any such qualification of the privilege as that suggested (of constitu- 
ency) can be worked in this country. Practically, the qualification 
is everywhere ignored, if it exists. Members of Congress, if not 
of the State Legislatures, act upon the supposition that the circula- 
tion, by themselves, of their speeches-is (prima facie) privileged, 
and that the privilege is not limited in territory. And if such 
circulation is privileged, it cannot be limited in that way without 
absurd consequences. A member of the House of Representa- 
tives delivers a speech there, containing defamatory reflections upon 
some one ; on the next day he is transferred to the Senate, and the same 
speech, with the same reflections, is delivered there ; must the speaker be 
confined to the particular district which he represented in the House, in 

‘ circulating the first speech, while he has the whole State for the 
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second? Again, the subject of the reflections themselves may concern 
the whole country, as in the case of an impeachment; in such a case 
shall one who represents a very poor and degenerate constituency, e.g. 
the lower part of the city of New York, have the right to circulate his 
speech there, where it will probably have no etlect for any purpose, 
and be cut off from circulating it among more enlightened people? 
Again, if a ‘‘ fair report” of the proceedings of the body may be published 
(without malice), by newspapers circulating generally, how can it be 
that a member of that body must not circulate his own speech, — 
assuming that it contains or is accompanied with a fair report of the 
proceedings, — beyond his constituency? Once more,a member’s con- 
stituency is migratory part of the year, as from June till October; must 
the member withhold his speeches during that time for fear that, if he 
sends them for distribution, addressed generally to the postmaster of a 
common resort of his constituents, copies may be delivered to persons 
not of his district or State? 

It is plain then that any concession that a member of the Legislature 
may send his speeches to his constituents is a yielding, in this country, 
of the whole argument (see Story, wf supra) against privilege in such 
cases. And, further, the existence of a privilege itself, for the circu- 
lation of a speech by the person who made it, is in ordinary cases 
warranted and required by the general rule already referred to, by 
which fair reports of the proceedings may be privileged. ‘* In ordinary 
cases,” we say, for generally the printed speech contains a sufficient 
report of the occasion. The real difficulty, so far as there is any 
difficulty, is with the circulation of speeches which would not be 
privileged on the footing of a publication, e.g., in the newspapers, of 
a fair report of the proceedings. And in regard to that case, it is hard 
to see any reason which can justify circulation among a member’s 
constituency without justifying circulation generally. It is hard to 
justify either. The true rule, it is apprehended, should be to put the 
circulation of speeches altogether upon the footing of fair reports, 
justifying the speaker only as he would be justified as the publisher of a 
newspaper reporting to the world the proceedings of the Legislature. 

It is now too late, however it may have been sixty years ago 
(Story wrote in 1832), to question a privilege of fair reports; and as 
for the doctrine of privilege itself, that of course is fundamental. 
Society could not long exist if to do harm, whether in  self-pro- 
tection or in the discharge of duty, were not permitted. It is only 
necessary that the justification should be limited to the reasonable 
requirements of the particular case. I may do harm to my neighbor 
only in so far as may reasonably appear necessary in the discharge of 
duty or in protecting myself, my family, or my property. 

The privilege in question is of course of the kind called prima 
facie; that is, it exists on the footing that the act of the sender was 
not malicious,— not done, e.g., with an indirect motive of wrong. 
(As to malice in that sense see Stevens v. Midland R’y Co., 10 Ex. 
356; Abrath v. Northeastern I?y Co., 11 Q. B. Div. 440, 450, 
Bowen, L. J.;s.c. 11 App. Cas. 247.) But the mere sending a 
speech beyond one’s constituency, far from establishing, could not 
even, in reason, be evidence of malice. 


Melville M. Bigelow. 





NOTES. 287 


THE newspapers seem to have fallen into error as to the ground of 
the decision of the United States Supreme Court in the Kemmiler case, 
136 U.S. 436. The court is criticised for holding that execution by 
electricity is not a cruel and unusual punishment, prohibited by the 
eighth amendment to the Constitution of the United States, — that 
cruel and unusual punishments shall not be inflicted. But the counsel 
made no claim upon this ground, and in fact no lawyer would assert that 
the eighth amendment gave the United States courts any right to inter- 
fere in this case. The court expressly said: ‘It isnot contended, as it 
could not be, that the eighth amendment was intended to apply to the 
States.” Chief Justice Marshall had decided, in Barron v. Baltimore, 
7 Pet. 243, that this provision was a limitation solely upon the Federal 
government. The ground which Kemmler’s counsel took was that the 
law under which the prisoner was sentenced violated the fourteenth 
amendment, — first, because it abridged the rights and immunities of a 
citizen of the United States ; and, second, because it was not due process 
of law. The Slaughter-House cases, 16 Wall. 36, annihilated the first 
point, and the second was untenable. The court seemed to intimate, 
however, at the close of the opinion, that a punishment might be so 
cruel as not to be ‘*due process of law.” Even this is very doubtful. 
A State could probably revive burning at the stake, as far as United 
States authority is concerned. Although the court of New York held 
that execution by electricity was not repugnant to its own constitution, 
that opinion might well be changed in the light of subsequent experi- 
ment. 

Apropos of this subject, the phrase ‘* cruel and unusual _punish- 
ment” probably refers to quality and not quantity, or, as the Supreme 
Court of Kansas said, to ‘* kind and not duration.”! The facts of that 
case bring out the distinction in a forcible and interesting manner. By 
an act of the Legislature in 1887 the age of consent was raised to 
eighteen, and unlawful intercourse with any female under that age was 
made punishable by not less than five nor more than twenty-one years. 
In such a case, therefore, tive years is the least possible punishment for 
fornication. Such a severe punishment, it was argued, was cruel and 
unusual; but the case was decided contrary on the distinction between 
amount and kind. The court remarked that the punishment was ‘*a 
severer one than had ever before been provided for in any other State 
or country for such an offence.” 





In view of the conflict of authoritics in the United States as to 
whether a common carrier shall be allowed to limit his liability for the 
loss of goods, even where the loss occurs through his own negligence, 
it is interesting to note a recent decision in the Supreme Court of Penn- 
sylvania, in the case of Pennsylvania LR. LR. Co. v. Weiller 2 Thecourt 
distinctly lays down the rule that although there is an agreed valuation 
of the goods between the shipper and the carrier, and although it is ex- 
pressly stipulated that the carrier shall not be liable beyond such valu- 
ation for loss occurring from any cause whatever, and in consideration 
of such agreement a lower rate of freight is charged, yet the carrier is 
‘not thereby relieved from liability for the actual value of the goods lost. 





1 State v. White, 25 Pac. Rep. 33. 
2 29 Am. Law Reg. 766 (1890). 
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, It is pretty firmly established that a common carrier cannot, by a 
simple stipulation in the bill of lading, contract away his common-law 
liability for loss arising from his own negligence, in the absence of an 
express valuation agreed upon between the shipper and the carrier. 
But the question on which the courts of this country are at variance is 
whether the presence of an agreed valuation will relieve the carrier 
from responsibility. : 

The doctrine of Pennsylvania Co. v. Weiller obtains in twelve 
States and the District of Columbia 3 the contrary doctrine, in the Su- 
preme Court of the United States, and in nineteen of the States. So 
that though the larger number of jurisdictions are in favor of allowing 
the carrier to contract away his liability for negligence, yet the law 
cannot by any means be regarded as settled. 

The leading case in opposition to the Pennsylvania doctrine is Hart 
v. Pennsylvania R.R. Co.,' in the Supreme Court of the United States. 
The court agreed that a common carrier could not stipulate for exemp- 
tion from liability for his own negligence, but laid it down that where 
the shipper has agreed upon a certain valuation of his goods, and has 
also agreed that the carrier shall not be liable beyond this sum, it was 
** just to hold the shipper to his agreement, wea: f made, as to value, 
even where the loss or injury has occurred through the negligence of the 
carrier.”* The grounds of the decision are that to disregard the agree- 
ment after loss ‘* is to expose the carrier to a greater risk than it was in- 
tended he should assume. The compensation for carriage is based on 
that value. The shipper is estopped from saying that the value is 
greater.” The theory that the shipper. is estopped to deny that the 
actual value of the goods is the value he himself has put upon them, is 
perhaps the prevailing basis of decisions in jurisdictions where the case 
of Hart v. Pennsylvania R.R. Co. has been followed. 

The grounds for the opposite conclusion are that such a‘stipulation is 
contrary to public policy, and that the old common-law rule of abso- 
lute liability, except for loss occurring through the act of God or the 
public enemies, had been sufficiently broken in upon by allowing the 
carrier to exempt himself from liability by special contract for loss 
not occurring through his own negligence. And that even though the 
shipper does consent to a certain valuation, he cannot thereby relieve 
the carrier from liability for negligence, because in so doing he is try- 
ing to regulate not his own but a public right. The public welfare de- 
mands that the common carrier shall be responsible for his own 
negligence and that of his servants, and consequently any agreement 
which attempts to interfere with this public right must be void, as con- 
trary to public policy. 














































A sIMILAr decision to that reached in Pennsylvania Co. v. Weiller 
has been handed down very recently in the analogous case of a tele- 
graph company, the W. U. Tel. Co. v. Short,’ in the Supreme Court 
of Arkansas. It was held that an agreement entered into between the 
sender of a telegram and the telegraph company, exempting the com- 
pany from liability beyond the price of the message for mistakes or 
delays in the transmission or delivery, unless the message is repeated, 
whether happening through the negligence of the company or otherwise, 


t U.S. ° 2 Per Blatchford, J. 
112 , 331 OF. W. Rep. 649 aa," atchford, J 























NOTES. _ 289 


was void as against public policy. The court says: ‘* It is true that many 
authorities have held that such an agreement is binding upon all. who 
assent to it,” because of the ‘* ‘ risks and uncertainties attendant on the 
transmission of messages by means of electricity, and the difficulties in 
the way of guarding against errors and delays;’” but this is ‘* not a 
sufficient reason why such stipulations should be sustained. The tele- 
graph company is only bound to use ordinary care and diligence in 
transmitting messages, and is not responsible for any errors or failures 
which such care and diligence are insufficient to guard against or 
avoid.” 





Tne Bishop of Lincoln’s case, which has attracted so much attention 
in England on account of its importance in regard to the rites of the 
church, presents also several matters of interest from a legal point of 
view. The jurisdiction of the Archbishop of Canterbury’s court (a 
question to which attention was called in 3 Harv. Law Rev. 42) was 
aflirmed by the judgment delivered in May, 1889, but it was not until 
Nov. 21, 1890, that the archbishop delivered judgment upon the merits. 
The judgment, which is exceedingly long, shows great learning and 
very careful research in regard to the ecclesiastical questions at issue. 
The point which chiefly concerns us, however, is the fact that, although 
the archbishop’s court is admitted to be one of first instance from which 
an appeal lies to the Privy Council, the archbishop disregards three 
decisions of the Privy Council and reaches exactly opposite conclu- 
sions.' His justification lies in the fact that his historical investigations, 
which appear to have been most thorough, have thrown new light upon 
the questions in dispute ; and it must be conceded that upon such sub- 
jects his opinion, based upon the profound learning of himself and the 
five bishops sitting with him, is of much greater weight than that of 
the judicial committee of the Privy Council. 

To a lawyer, the spectacle of a court of first instance undertaking to 
review the decisions of the court of last resort is indeed somewhat 
startling. Yet from a layman’s point of view (at any rate on this side 
of the water) it cannot be denied that the result reached seems emi- 
nently satisfactory. For what more fitting than that a purely ecclesias- 
tical question should be decided by the highest ecclesiastic in the land, 
unfettered by the opinions of common-law judges. 

From a practical standpoint, moreover, there is an obvious difference 
between this case and that of an inferior common-law court. For 
while it would be sheer waste of time, if nothing worse, for the latter 
to disregard a decision of the House of Lords (especially in the light of 
the English doctrine that the House of Lords is absolutely bound by its 
own decisions), it seems to be generally supposed that in the case before 
us the defeated party will be satisfied to abide by the archbishop’s 
judgment. 





1Martin v. Mackonochie, 2 P. C. 365 (1868) ; Hebbert v. Purchas, 3 P. C. 605 (1871); Ridsdale v. 
Clifton, 2 P. D. 276 (1877). 
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THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School. ‘They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in the class-room. For 
the form of these notes the lecturers are not responsible.] 


Suretysuip.— STATUTE OF FRAups.— Promises MADE ON A 
New ConsipErATIoN. — From Professor Langdell’s Lectures. — 
The class of cases like Williams v. Leper, 3 Burr. 1886, in which 
A, a creditor of B, gives up a lien or other security in exchange for 
C’s promise to pay the debt of B, have brought much confusion into 
the subject of suretyship. For example, when the consideration thus 
given by A inures to C’s benefit, the rule has sometimes been laid down 
(as in New York, in Leonard v. Vredenburgh, 8 Johns. 29) that C’s 
promise is taken out of the Statute of Frauds, section 4, as a matter of 
law ; and even when the consideration inures to B’s benefit the view 
has been put forward (see the dissenting opinion in A/allory v. Gillett, 
21 N. Y. 412) that the mere fact of the plaintill’s giving up a security 
takes the case out of the statute. The principles, however, which 
govern the case are in reality simple. It was perfectly possible for C 
to make a promise of suretyship, ¢.e., to incur an obligation collateral 
to B’s; the sole question is whether he intended to do so. He may 
have meant to make a collateral promise, or he may have meant to 
assume B’s debt and to become himself the principal debtor, in which 
latter case his promise, not being one of suretyship, would not properly 
be within the Statute of Frauds. (It is true that it is not legally possi- 
ble, in. spite of the déctum of Buller, J., in Zatlock v. Harris,3 T. R. 
p- 180, for C to step into B’s shoes and assume his debt; but such 
may none the less be his intention.) This question of intention is one 
of fact, belonging to the jury, and not, as Lord Eldon seems to have 
thought in Houlditch v. Milne, 3 Esp. 86, to the court. It is in this 
aspect only, as bearing on C’s intention, that the inquiry to whose ben- 
efit the consideration inured becomes material. When a promise is 
made to pay the debt of another and to pay it as his debt, the intention 
to make a collateral promise may naturally be inferred unless there is 
evidence to the contrary. Such evidence may be found in the fact that 
the consideration inures to the promisor’s benefit ; but it is by no means 
conclusive, and must be considered in connection with all the other cir- 
cumstances of the case. That it is not conclusive is shown by the 
promise of a guaranty company, which, though made upon a new con- 
sideration inuring to the benefit of the company, is manifestly a promise 
of suretyship. 

Where the consideration inures to B’s benefit it is not clear why the 
mere fact that a security is given up should tend to show that C’s 
promise is not one of suretyship. Some right must be relinquished by 
A in order to constitute a consideration for the promise; and there 
seems to be no special significance in the fact that the right isa lien 
or other security. If the security, e.g., goods distrained by A as 
landlord, should be given by A to C as his bailiff to sell and to pay the 
plaintifi’s claim out of the proceeds, the Statute of Frauds would ob- 
viously not apply; but such a transaction is very different from an 
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absolute promise by C to pay B’s debt, which was the case in Wil- 
liams v. Leper. 

One reason why the courts have shown a disposition to take out of 
the Statute of Frauds promises made upon a new consideration inuring 
to the promisor’s benefit is probably that where there is a new trans- 
action, a bargain made and consideration given, there is less danger 
of the frauds which the statute was designed to prevent. But when 
the promise is one of suretyship, it is so plainly within the words of 
the statute that it cannot be taken out merely because it is not within 
the spirit. 





RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, forthe purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general prog- 
ress and tendencies of the law. When such cases are particularly suggestive, comments and refer- 
ences are added, if practicable.] 


ADMIRALTY — CONTRIBUTORY NEGLIGENCE — Division oF DAMAGES.—A 
longshoreman while loading a vessel wa sinjured, partly through his own neg- 
ligence, partly through the negligence of the vessel. He/d, in spite of his 
contributory negligence, he can recover for part of the damage. Courts of admi- 
ralty act upon ‘enlarged principles of justice, and are not bound by the positive 
boundaries of mere municipal law.” 

This case is the first in which this exact point had been presented to the 
Supreme Court, but the doctrine of divided damages had already been extended 
by that court to claims other than those for damages to the vessels which were in 
fault in acollision. The Max Morris v. Curry, tt Sup. Ct. Rep. 29. 

BILLs AND Notrs—ANoMALOus INDoRSER. —An inland bill of exchange 
was indorsed by a third person before its delivery to give the bank the security of 
an additional name. The indorser intended to assume the liabilities of an in- 
dorser only, while the bank intended to hold him as a surety; but there was no 
agreement on the point. Hed, that in the absence of agreement he was liable 
as an indorser only and must have notice, and what the bank intended was im- 
material. De Pauw v. Bank of Salem, 25 N. E. Rep. 705 (Ind.). 

BILLs AND Notes —DomiciLep Note. —If a depositor makes a note payable 
at his bank and the bank pays it, the bank is entitled to set off the note in an 
action brought by the depositor for the balance due him; but semb/e the bank is 
not liable to the depositor for a failure to pay sucha note. Bedford Bank v. 
Acoam, 25 N. E. Rep. 713 (Ind.). 

ConFLict or LAws — Power oF ATTORNEY. — Where an authority is given 
in a foreign country to an agent to transact business for his principal in other 
countries, it must be construed, in the absence of evidence of a contrary intention, 
according to the law of the place where the business is to be transacted. Jn re 
Brazilian Telegraph Co., 39 W. R. 65 (Eng.). 

ConsTITUTIONAL LAw.—The term “grand jury” had a_ well-understood 
meaning when the declaration of rights in the Constitution of North Carolina 
was adopted, and one of its most essential features was that the concurrence of 
at least twelve of its members was necessary to the finding of an indictment. 
Therefore where the Constitution provides that a “ criminal indictment must be 
found by a grand jury,” an act of the Legislature making the concurrence of nine 
a sufficient is unconstitutional. State v. Barker, 12 S. E. Rep. 115 
(N. C.). 

ConsTITUTIONAL LAw —Due Process or LAw— SpeciAL APPEARANCE. — 
Texas statutes provide that a special appearance by a non-resident detendant for 
the purpose of pleading to the jurisdiction is a voluntary appearance which 
brings defendant into court for all purposes. He/d, the statutes are valid. They 
do not deprive a person of life, liberty, or property without due process of law. 
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The fourteenth amendment of the Constitution of the United States does uot 
give the defendant an inviolable right to have the question of the sufficiency of 
the service decided by the court in the first instance and alone. York v. State of 
Texas, 11 Sup. Ct. Rep. g. 


CONSTITUTIONAL LAw— INTERSTATE COMMERCE — DELEGATION OF POWER 
To REGULATE. — The act of Congress, 1890, known as the * Wilson Bill,” does not 
delegate to the States the power to regulate interstate commerce. Congress, in 
the exercise of the constitutional power to regulate foreign and interstate com- 
merce, has declared the time when such imported property (intoxicating liquors) 
shall become subject to State laws. At some time imported property must lose 
the character of an article of interstate commerce, and become subject to State 
laws; and it is for Congress, which possesses the power to regulate commerce, 
to define the time or event which shall have the effect of subjecting importations 
to State control, and this is what is done by the ‘* Wilson Bill” in regard to in- 
toxicating liquors. Jn re Spickler, 43 Fed. Rep. 653, 657. 


CONSTITUTIONAL LAw—SuiT To QUESTION VALIDITY oF ELECTION. —A 
tax-payer may contest by equitable proceedings the validity of an election by 
which his interests are affected. The Statute of Limitations does not run against 
this right, but the action must be brought within a reasonable time after the 
election, and before the rights of innocent third persons have accrued under the 
action of the authorities in pursuance of the result of the election. ‘Sones v. 
Commissioners, 12 S. E. Rep. 69 (N. C.). 

CoNnTRACTS — ILLEGAL CONSIDERATION — AGREEMENT TO STIFLE PROSECU- 
TION. — The plaintiffs, a local board, brought an indictment against the 
defendants for obstructing a public road, but later agreed to consent to a 
verdict of ‘* not guilty” if defendants would restore the road. The defendants 
did not restore the road. He/d (following Keir v. Leemen, 9 Q_B. 371), that the 
contract was void. An agreement to stifle a prosecution for a public injury is 
none the less void because the consideration is a public benefit and the accom- 
plishment of the object of the prosecution, since nevertheless the administration 
of justice is taken from the judiciary. Windhill Local Board v. Vint, 45 Ch. 
Div. 351 (Eng.). 

CRIMINAL LAw — ATTEMPT TO CommiT LARCENY.—A person who puts 
his hand into the pocket of another to steal whatever may be in it is guilty of an 
attempt to commit larceny, though the commission of the crime was impossible 
because the pocket was empty. People v. Moran, 25 N. E. Rep. 412 (N. Y.). 
This point can now be considered finally settled in this country. The opinion 
of the General Term of the Supreme Court, which this case overrules, said all 
that could be said for the contrary doctrine. It is doubtful whether that doctrine 
would prevail even in England now; see Reg. v. Brown, 38 W. R. 95. 


CRIMINAL LAw — ForMER Conviction. — Held, a conviction for simple 
larceny in a recorder’s court is a bar to a subsequent prosecution in the city 
court for the taking of the same property, on the same occasion, from a dwelling- 
house, though the recorder’s court did not have jurisdiction in a case of larceny 
_ from a dwelling-house. Powell v. State, 8 So. Rep. 108 (Ala.). 


Equity JURISDICTION — REFORMATION OF DEEDS — VOLUNTARY TRUST. — 
The possession of certain land was given to a trustee for the benefit of the 
grantor’s imbecile daughter. A deed was also executed and delivered, but 
through an error in description it did not cover the et gaa of the grantor. 
Held, nevertheless, that equity could reform the deed although the conveyance 
was a for it constituted an executed trust. Lynn v. Lynn, 25 N. E. Rep. 
635 Cill.). ' 

EvipENCE — RELEVANCY. — Testimony that the plaintiff's attorney has taken 
the case on a contingent fee is not admissible. Stearns v. Reidy, 25 N. E. Rep. 
762 (Ill.). 

INSURANCE — ConpiTI0oNs. — A provision in a fire-insurance policy that the 
company shall not be liable ‘‘for loss in case of fire happening by any insur- 
rection . . . norexplosions of any kind whatever within the premises, nor 
by concussions merely,” does not exempt the company from liability for loss 
caused by the explosion ofalamp. Heffron v. Kittanning Ins. Co.,20 Atl. Rep. 
698 (Pa.). 


INSURANCE — DEATH By DisEAsE. — Death resulting from a malignant pustule 
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caused by the infliction upon the body of putrid animal matter containing poi- 
sonous ‘* bacillus anthrax” is death from disease, and not from accident, within 
the terms of an accident policy. Ruger, C. J.,and O’Brien, J., dissenting. Bacon 
v. Mutual Accident Association, 25 N. E. Rep. 399 (N. Y-). 


INSURANCE — LACHES OF AssiGNgE.— A life-insurance policy was assigned 
to W., who later reassigned a part of it to the insured. Both assignments were 
so attached that they could be easily removed. The insured detached the assign- 
ments and surrendered the old policy to the company, procuring instead a paid- 
up policy, which he assigned to a purchaser for value, without notice of the pre- 
vious assignments. Held, that W. was guilty of such laches that he could not 
take advantage of the priority of his assignment. Bridge v. Wheeler, 25 N. E. 
Rep. 612 (Mass.). 

JupGMENT — SATISFACTION. — Property is levied on and sold by direction of 
the execution creditor who purchases it for the amount of his judgment with 
notice that it does not belong to the execution debtor. Hedd, that such purchase 
is a satisfaction of the judgment though the debtor had no title or interest what- 
ever in the property, and the purchaser (the execution creditor) refuses to accept 
it. The doctrine of caveat emptor is strictly applied, and the purchaser operates 
as an irrevocable satisfaction of the judgment. Thomas v. Glazener, 8 So. Rep. 
153 (Ala.). 

LiBeEL — CorPORATIONS — CHARGE OF CorRuPTION. — A corporation cannot 
maintain an action for libel in respect of an imputation of corruption, for it can- 
not be guilty of corruption, although the individuals composing it may. Mayor, 
etc., of Manchester v. Williams, 4 Jurist, 191 (Eng.). 


MouniciPpaAL CoRPORATIONS — DELEGATION OF Power. — The power to make 
certain regulations in regard to contagious diseases was delegated to an executive 
committee, who appointed local sub-committees. In the absence of any regu- 
lations by these sub-committees in relation to dogs, and without revoking the 
power granted them in this respect, the committee itself made certain regulations 
in regard to dogs. Held, that these regulations were valid. The delegation did 
not deprive the executive committee of the right to exercise the powers dele- 
gated. Huth v. Clarke, 63 L. T. Rep. w. s. 348 (Eng.). 


REAL PRopERTY— ACTION AGAINST A RAILROAD FOR DAMAGES — RES 
ApjupicaTa. —A railroad having been constructed along a street on which 
plaintiff owned two lots, a few hundred feet apart, he brought action against the 
railroad company for damages to one of these lots by reason of the construction 
and operation of the railroad, and recovered a judgment. He subsequently 
brought another action for damages to the other lot, arising from the same cause. 
Held, that the judgment in the former suit was a bar to the action for damages 
to the other lot accruing prior to the former suit from the same cause, the matter 
being resadjudicata; that the cause of action was the construction and opera- 
tion of the railroad; and that this was but one cause of action, irrespective of 
the number of pieces of property damaged. Beronisv. Southern Pac. R.R. Co., 
24 Pac. Rep. 1093 (Cal.). 


REAL PrRopeRtTY — EASEMENTS — ANCIENT LiGHts — Future DAMAGE. — 
Action to restrain the obstruction of ancient lights. The court granted an 
injunction on the following ground: That although the injury to the premises 
in their present use may not be so considerable as to justify the granting of an 
injunction, yet the probable injury in the future use to which, from the circum- 
stances, the premises may reasonably be expected to be put, would be consider- 
able, and so the plaintiff entitled to an injunction. Dicker v. Popham et al., 63 
L. T. Rep. wn. s. 379 (Eng.). 

The court follows the rule laid down in Aynsley v. Glover, 18 Eq. 551, that 
equity will not interfere unless the injury is such that the plaintiff would get 
considerable damages at law. In finding considerable damages the court 
follows Moore v. Hall, 3 Q. B. Div. 178, which departed from former decisions, 
and in assessing damages considered the probable injury to the possible future 
use of the premises. In this case, for the first time, as said by the court, the 
right of the plaintiff to relief rests mainly in damages likely to accrue in the 
future. 

REAL PROPERTY — EMBLEMENTS — LAND Ser OFF As ALIMONY. — A growing 
crop of wheat sown by a husband on his land pending a suit for divorce and 
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alimony passes by a decree which gives the land to the wife as alimony, although 
(Ohta)? is not referred to in the decree. Herron v. Herron, 25 N. E. Rep. 420 
io). ; 

REAL PROPERTY — EQUITABLE EASEMENTS — PARAMOUNT CHARGE. — Th 
defendant D. was owner in fee of a triangular piece of land subject toa restrictive 
covenant in favor of the defendant S. and others that it should never be built 
upon, which made the land almost valueless. The street in front of the land was 
improved under a statute that made the betterments ‘‘ a charge on the premises 
in respect of which” the expenses for such improvements ‘‘ were incurred.” 
Held, that this was a charge, not upon any particular interest in the land. but 
upon the whole proprietorship in it; so that the land may be sold free from 
the restrictive covenant. Guardians of Tendring Union v. Dowton, 45 Ch. D. 
583 (Eng.). 

REAL PrRopEeRTY — LEASE— CONDITION AGAINST SUBLEASE. — A lease pro- 
vided that the premises ‘‘ should be occupied for the sale of teas, coffees, spices, 
and similar goods,” and that the lessee “‘should not sublet or permit the 
occupancy by any other party without the written consent of the lessors.” By an 
oral license the lessors permitted the lessees to sublet to a person for a music 
store. Held, that this was not such a waiver of the conditions as would give the 
right to sublet to any one else or for any other business. Wertheimer v. 
Hosmer, 47 N. W. Rep. 47 (Mich.). 

REAL Property — Tax SALE — NOTICE TO PERSON IN PossESSION — RE- 
DEMPTION. — One who, without any claim of ownership or the right of pos- 
session. herds his cattle on a range of open and uncultivated land is not in 
possession of a quarter-section forming part of the range within the meaning of 
Code Iowa, § 894, requiring notice of the expiration of the time of redemption 
from a tax sale to be served on the person in possession of the land. Browz v. 
Pool, 46 N. W. Rep. 1069 (Iowa). 


Sates. — Where a purchaser of personalty, under a contract by which the title 
is to remain in the seller until payment of the entire price, has unconditionally 
promised to pay the price therefor, and has taken possession of the property and 
used it as his own, and it is burned while in his possession before payment of the 
purchase-money becomes due, without any negligence on his part, he is liable 
for the price contracted to be paid. Tufts v. Griffin, 12 S. E. Rep. 68 (N. C.). 
See Swallow v. Emery, 111 Mass. 356, contra. 

SaLes — Deposits OF WHEAT WITH MILLER. — The plaintiffs delivered wheat 
to the defendants, who were dealers in grain and conducted a warehouse and 
flouring-mill, and the defendants agreed to deliver to the plaintiffs on request a 
certain quantity of bran and flour for each bushel of wheat. Before the delivery 
of all the flour and bran, the warehouse of the defendants was burned without fault 
on their part and the flour and bran destroyed. Held, the transaction was a sale 
and nota bailment, as there was no undertaking to restore the same wheat either 
in its original orin an altered form, and so the defendant must pay for the wheat. 
Woodward v. Semans, 25 N. E. Rep. 444 (Ind.). 


Trespass — ACCIDENTAL INJuR¥Y — NEGLIGENCE. —In the absence of negli- 
gence a man who accidentally shoots another is not liable in an action of tres- 
pass. Stanley v. Powell, 39 W. R. 76 (Eng.). 

An effort is made to distinguish all the old cases which appear to lay down a 
contrary doctrine. The American law has long been in accord with this case, 
and there has been little doubt that the English law would be declared the same 
at the first opportunity. 


Trusts — CONFLICTING Equitres— Priority oF Norice.—A solicitor re- 
ceived a sum of money and represented that he had invested it in a specified 
mortgage, whereas it was standing in his own name. Later, the solicitor depos- 
ited the mortgage deed with his banker as security for an overdrawn account. 
The bank, without any notice of the client's claim and before any notification by 
the client, notified the mortgagor. Held, that the solicitor was trustee of the 
mortgage for his client; but that the bank should not gain by preference, as the 
principle of Dearle v. Hall, 3 Russ. 1, did not apply to a mortgage of realty. Jn 
re Richards, 45 Ch. D. 589 (Eng.). 


Trusts — Orat Trust In Lanp. —At common law, while a trust in- land 
may be created by parol, there must be a valuable consideration to support. the 
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oral trust where there is no transfer of the legal title. Pétmanv. Pitman, 12 
S. E. Rep. 61 (N. C.). 

This case follows the rule laid down by Lord Chief Baron Gilbert, Gilbert on 
Uses, 270, and is a qualification of the broad statement that, in the absence of the 
Statute of Frauds, trusts in land may be created by parol. See Dean v. Dean, 
6 Conn. 287, contra. 

Usury — Compounp INTEREST. — An agreement to make interest as it 
matures become principal so as to bear interest, where the rate of interest 
charged is the highest legal rate, is usury. It amounts to compound interest. 
This rule does not forbid interest-bearing coupons. Drury v. Wolfe, 25 N. E. 
Rep. 626 (Ill.). 

Writs — Faiture To ATTACH A SEAL TO AN ExeEcuTIon. — The failure to 
attach the seal of the court to an execution does not render it void, but voidable 
merely. Warmoth v. Dryden, 25 N. E. Rep. 433 (Ind.). 
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Tue Doctrine or Equity. A CoMMENTARY ON THE LAW AS 
ADMINISTERED BY THE CourT oF Cuancery. By John Adams. 
Eighth edition, by Robert Ralston, of the Philadelphia Bar. Philadel- 
phia, T. & J. W. Johnson & Co., 1890. Svo. Pages 839. 

We are glad to see that this valuable work is not to be allowed to 
become out of date. It has been so long and so well known by 
lawyers as one of the very oest works on the subject of equity that 
any extended criticism is unnecessary. The fact that it has passed 
through so many editions is sufficient to show the estimation in which 
it is held, and its popularity deserves to be long continued. The 
present edition is by Robert Ralston, of the Philadelphia Bar. The 
body of the work is unaltered, but the foot-notes have been carefully 
revised and re-arranged. They are very full, and contain the very latest 
authorities. Some idea of the number of the citations may be obtained 
from the fact that the table of cases occupies nearly one hundred 
pages. The work of the publishers has been done in their usual 
thorough manner, and leaves nothing to be desired. G. C. 





Tue Law or CoL_LATERAL INHERITANCE, LEGACY, AND Suc-— 
cEssion Taxes. By Benj. F. Dos Passos, Assistant District Attorney, 
New York County. L. K. Strouse & Co., New York, 1890. 8vo. 
Pages xx and 328. 

The method of taxation known as the ‘* collateral inheritance tax ” is 
not general in this country, having been adopted as yet by but nine 
States, and in five of these only since 1864. The tendency of legisla- 
tion, however, seems to be distinctly in favor of this means of raising 
money, and we may expect to see it adopted in additional jurisdictions 
in the near future. Wherever it now exists it is a large and increasing 
source of revenue, and by a natural consequence the cause of much liti- 
gation. 

Mr. Dos Passos’ book, which is the first on this subject, is therefore 
timely, both because of the probability that statutes similar to those of 
which it treats will soon be common in the different States, and because 
the meaning and effect of the existing statutes is already a matter of 
considerable importance. It is for this latter reason that the book is 
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written. It is a clear, concise, and thorough statement of the law pe- 
culiar to this subject, and, as the various statutes have so much in com- 
mon, it cannot fail to be valuable to the practising lawyer in the 
jurisdictions where a collateral inheritance tax is imposed. ‘There isa 
copious citation of authorities throughout the book, and the Appendix 
contains the collateral inheritance tax statutes now in force in Connect- 
icut, Maryland, New York, and Pennsylvania, a number of practice 
forms for use under the New York act, and an Index. The arrange- 
ment and printing are excellent. A.C. T. 


Tur AmEricAN Dicest: ANNUAL, 1890: ALso THE COMPLETE 
DicEst ror 1890. Prepared and edited by the editorial staff of the 
National Reporter System. St. Paul, Minn.: West Publishing Co. 
New York: Digest Publishing Co. 1890. Pages 2169. 

This volume covers only eight months of the year 1890, from 
January first to August thirty- -first, as the publishers have decided to 
make their annual. cover the court, instead of the calendar, year. 
Nevertheless, it is nearly as large as the annual for 1889, as it. contains 
certain additional matter. This consists largely of tle remaining cases 
necessary to close without omission the gap between Vol. 18 of 
the ‘* United States Digest’ and the ‘*American Digest.” The scope of 
the ** American Digest” has been extended so as to include the reported 
decisions of the county courts of Pennsylvania, the Circuit Courts of 
Ohio, and selected current decisions of the English courts, and also 
notes of current legislative enactments, and references to annotations 
in leading periodicals. These features are added in consequence of the 
consolidation of the ‘* American Digest’ with the ‘* Complete Digest.” 
The arrangement and typography are as usual. 6. C. 
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